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Civil Rights

NOTE

The framers of the Constitution gave litde thought to a bill of rights. Towards
the close of the convention Mason of Virginia ‘wished the plan had been prefaced
with a Bill of Rights, & would sccond a Motion if made for the purpose. He
added that a bill of rights ‘would give great quiet to the people. . '* Gerry
of Massachusetts moved for a committee to prepare a bill of rights, and Mason
seconded the motion. Roger Sherman of Connecticut spoke against it. He was
‘for securing the rights of the people where requisite’ but he believed that a bill
of rights was unnecessary. “The State Declarations of Rights,” he said, ‘are not
repealed by this Constitution; and being in force are sufficient. . . He believed
that the Legislature may be safely trusted.’? Gerry’s motion was defeated.

Why did the framers omit a bill of rights? Delegates to the Federal convention
were asked this question when they returned to their home states. James Wilson,
speaking before the Pennsylvania ratifying convention, said ‘we are repeatedly
called upon to give some reason why a bil of rights has not been annexed to
the proposed plan, . J#

Mr. Wilson could not speak for every member of the convention, but in his
opinion ‘such an idea never entered the mind of many of them.'* Apparently
the subject was so unimportant he did not recollect “to have heard the subject
mentioned till within aboutr three days of the time of our rising. . . Wilson
added that ‘it appears from the example of other states, as well as from principle,
that a bill of rights is neither ap essential nor a necessary instrument in framing
a system of government, since liberty may exist and be well secured without it
Alexander Hamilton also considered a bill of rights unnecessary partly on the
ground that the constitutions of several of the states were without a bill of rights.
‘New York® he said, ‘is of the number. And yer the opposers of the new system,
in this State, who profess an unlimited admiration for its copstitution, are among
- the most intemperate partisans of a bill of rights’®

A bill of rights was also deemed to have been impracticable. Who, asked
Wilson, ‘will be bold enough to undertake to enumerate all the rights of the
people?”® ‘Enumerate all the rights of men! I am sure, Sir, that no gentleman
in the late convention would have attempted such a thing. . 77

1 The Records of the Federal Convention of 1587, ed, by Max Farrand, New Haven, 1937, 1, p. 587,
2 Ihid. p. 588.
8 Ihid. 111, p. 143.
1 EllioPs Debates, 1, p. 435.
B The Federalist, ed. by Hanry Cabot Lodge, New York, 1888, p. 533.
8 The Records of the Federal Convention of 1787, op. cit. 11, p. 144.
Tibid. p. 162,
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Both Wilson and Hamilton belicved 2 bill of rights to be dangerous, If an
enumeration of rights is made, Wilson asserted, and incorporated in a funda-
mental instrument of government, then ‘it must be remembered that if the
enumeration is not complete, everything not expressly mentioned will be pre-
sumed to be purposely omitted.’® Hamilton was not of the opinion that a
provision concerning freedom of the press would confer a regulating power, but
he considered it obvious that unscrupulous men might view such a restriction
as a ‘plausible pretence for claiming that power.”*

Furthermore, Hamilton considered certain provisions of the proposed Constitu-
tion to be of the nature of a bill of rights, providing greater security, or at least
equal security, in comparison with the safeguards of the constitution of the state
of New York.*

Again, Hamilton argued that bills of rights have no place in a constitutional
government founded upon the consent of the people but only in the relations
of king and subjects. Magna Carta, the Petition of Right, and the Bill of Rights
were all ‘stipulations between kings and their subjects, abridgements of pre-
rogative in favor of privilege, reservations of rights not surrendered to the
prince’ ** The proposed Constitution, however, is not a princely concession, It
is rather the positive act of “We, The People,’ the object of which is ‘to secure
the blessings of liberty to ourselves and our posterity. . " Here, says Hamilton,
‘is a better recognition of popular rights, than volumes of thase aphorisms which
make the principal figure in several of our State bills of rights, and which would
sound much better in a treatise of ethics than in a constitution of government.’ 2
Hamilton believed that no matter how high-sounding and fine such declarations
of rights may be, respect for them ‘must altogether depend on public opinion,
and on the general spirit of the people and of the government.’**

Charles C. Pinckney of South Carolina noted that most bills of rights com-
mence with a declaration that ‘all men are by nature born free’ The Federal
convention fo his mind could only have made such a declaration with bad
grace since ‘a large part of our property consists in men who are actually born
slaves.” ™

The Federal convention completed its work 17 September 1787. The propased
Constitution was submitted to the Congress of the Confederation, and on the
twenty-eighth of the month that body resolved unanimously, “That the said
report, with the resolutions and letter accompanying the same, be transmitted
to the several legislatures, in order to be submitted to a Convention of delegates
chosen in each state, by the people thereof, in conformity to the resolves of
the Convention made and provided in that case,*

Several of the states ratified the proposed Constitution without reservation or
suggestion as to a bill of rights, A number ratified the Constitution, but recom-

81hid. p. 144. 9 The Federalisz, op. cit. p. 537,

10 See Art. 3, sec 3, cl. 7 sec. 9, cl. 2, 3, 73 ATt 1, sec. 2, cl. 33 sec. 3, ¢l 1, 2.

1% The Federafist, ap. cit. p. 536.
2 Thid, 14 EMiot’s Debates, 1v, p. 316,
13 Ihid. 18 Elliat’s Dedates, I, p. 319,
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mended the early adoption of a bill of rights. And the first Congress under the
new instrument of government submitted twelve proposed amendments to the
state legislatures.®® The first two proposed amendments were not ratified; *’
amendments 3 to 12 inclusive were adopted; and proposed amendment 3 became
the First Amendment.

The subject of the Barnetie case which follows is freedom of religion. In this
case, which concerns fehovah's Witnesses and the compulsory flag salute, the
Supreme Court reversed its decision of 1940 upholding the flag salute®

WEST VIRGINI4 STATE BOARD OF EDUCATION ET AL. v.
BARNETTE ET AL.

319 US. 624 (1943)

Mgz, Justice Jackson delivered the opimon
of the Courrt.

Following the decision by this Court on
June 3, 1940, in Mmersoidle School District
v. Gebius, 310 US. 586, the West Vir-
ginia legislature amended its statutes to
require all schools therein to conduet
courses of instruction in history, civics, and
in the Constitutions of the United States
and of the State ‘for the purpose of teach-
ing, fostering and perpetuating the ideals,
principles and spirit of Americanism, and
increasing the knowledge of the organiza-
tion and machinery of the government.
Appellant Board of Education was di-
rected, with advice of the State Superin-
tendent of Schools, to “prescribe the courses
of study covering these subjects’ for public
schools. The Act made it the duty of
private, parochial, and denominational
schools to prescribe courses of study ‘simi-
lar to these required for the public
schools.”

The Board of Education on January g,

1942, adopted a resolution centaining re-
citals taken largely from the Court’s
Gobitis opinion and ordering that the
salute to the flag become ‘a regular part
of the program of activities in the public
schools,” that all teachers and pupils “shall
be required to participate in the salute
honoring the Nation represented by the
Flag; provided, however, that refusal to
salute the Flag be regarded as an act of
insubordination, and shall be dealt with
accordingly.’

The resolution originally required the
‘commonly accepted salute to the Flag’
which it defined. Objections to the salute
as ‘being too much like Hitler's” were
raised by the Parent and Teachers Associa-
tion, the Boy and Girl Scouts; the Red
Cross, and the Federation of Women’s
Clubs. Some modification appears to have
been made in deference to these objections,
but no concession was made to Jehovah’s
Witnesses, What is now required is the
‘stiff-arm’ salute, the saluter to keep the

18 Documents Hlustrative of the Formation of the Union of the American States, Washington, 1627,
Pp- 1063-5.

17 The rejected amendments are as follows: Article 1: *After the first enumeration required by the
first Artcle of the Constitutian, there shall be one Representative for every thirty thousand, untl the
number shall amount to one hundred, after which, the proportion shall be so regulated by Congress,
that there shall be not less than one hundred Representatives, nor less than one Representative for
every forty thousand persens, until the number of Representatives shall ameount to two hundred,
after which the proportion shall be so regulated by Congress, that there shall not be less than two
hundred Representatives, nor more than one Representative for every fifty thousand persons.’ Article u:
‘No law, varying the compensation for the services of the Senators and Represcntatives, shall tzke
effect, untl an election of Representatives shall have intervened.” Ibid. pp. robg-4.

18 Minersmille School District v. Gobitis, ava ULS, 586,
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right hand raised with palm turned up
while the following is repeated: ‘T pledge
allegiance to the Flag of the United States
of America and to the Republic for which
it stands; one Nation, indivisible, with
liberty and justice for all’

Failure to conform is ‘insubordination’
dealt with by cxpulsion. Readmission is
denied by statute until compliance. Meap-
while the expelled child is ‘unlawfully ab-
sent” and may be proceeded against as a
delinquent. His parents or gnardians are
liable to prosecution, and if convicted are
subject to fine not exceeding $50 and jail
term not exceeding thirty days.

Appellees, citizens of the United Stares
and of West Virginia, brought suit in the
United States District Court for themselves
and others similarly sitvated asking its
injunction to restrain enforcement of these
laws and regulations against Jehovah's
Witnesses. The Witnesses are an unincor-
porated body teaching that the obligation
imposed by law of Ged is superior to that
of laws enacted by temporal government.
Their religious beliefs include a literal ver-
sion of Exodus, Chapter 20, verses 4 and
5, which says: “Thou shalt not make nnto
thee any graven image, or any likeness of
anything that is in heaven above, or that
is in the earth beneath, or that is in the
water under the earth; thou shalt not bow
down thyself to them nor serve them.)
They consider that the flag is an ‘image’
within this command. For this reason they
refuse to salure ir.

Children of this faith have been expelled
from school and are threatened with ex-
cdusion for no other cause. Officials
threaten to send them to reformatories
maintained for eriminally inclined juve-
niles. Parents of such children have been
prosecuted and are threatened with prose-
cutions for causing delinquency.

The Board of Education moved to dis-
miss the complaint setting forth these facts
and alleging that the law and regulacions
are an unconstitutional denial of religious
freedom, and of freedom of speech, and

are invalid under the ‘due process’ and
‘equal protection’ clauses of the Fourteenth
Amendment to the Federal Constitution,
The cause was submitted on the pleadings
te 2 District Court of three judges. It re-
strained enforcement as to the plaintiffs
and those of that class. The Board of Edu-
cation brought the case here by direct
appeal.

This case calls upon us to reconsider a
precedent decision, as the Court through-
out its history often has been required to
do. Before turning to the Gobitis case,
however, it is desirable to notice certain
characteristics by which this controversy
is distinguished.

The freedom asserted by these appellees
does not bring them into collision with
rights asserted by any other individual. It
is such conflicts which most frequently
require intervention of the State to deter-
mine where the rights of one end and
those of anather begin. But the refusal of
these persons to participate in the cere-
mony does not interfere with or deny
rights of others te do so. Nor is there any
question in this case that their behavior is
peaceable and orderly. The sole conflict is
between autherity and rights of the indi-
vidual. The State asserts power to condi-
ton access to public education on making
2 prescribed sign and profession and at the
same time to coerce attendance by punish-
ing both parent and child. The latter stand
on a right of self-determination in matters
that touch individual opinion and personal
attitude,

As the present Cuigr Jusrice said in
dissent in the Gobizis case, the State may
‘require teaching by instruction and study
of all in onr history and in the structure
and organization of our government, in-
cluding the gunaranties of cvil lLiberty,
which tend to inspire patriotism and love
of country.” 310 US. at 6o4. Here, how-
ever, we are dealing with a compulsion of
students to declare a belief. They are not
merely made acquainted with the flag
salute so that they may be informed as to
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what it is or even what it means. The
issue here is whether this slow and easily
neglected route to aroused loyalties con-
stitutiopally may be short-cut by substitue-
ing a compulsory salute and slogan. This
issue is not prejudiced by the Court’s pre-
vious holding that where a State, without
compelling attendance, extends college fa-
cilities to pupils who voluntarily enroll, it
may prescribe military training as part of
the course without offense to the Constitu-
tion. It was held that those who take ad-
vantage of its opportunities may not on
ground of conscience refuse compliance
with such conditions. Hamilton v. Re-
gents, 293 US. 245, In the present case
attendance is not optional. That case is
also to be distinguished from the present
one because, independently of college
privileges or requirements, the State has
power to raise militia and impose the du-
ties of service therein upon its citizens.

There is no doubt that, in connection
with the pledges, the flag salute is a form
of utterance. Symbolism is a primitive but
effective way of communicating ideas. The
use of an emblem or flag to symbolize
some system, idea, imstitution, or person-
ality, is a short cut from mind to mind.
Causes and nations, political parties, lodges
and ecclesiastical groups seek to knit the
loyalty of their followings to a flag or
banner, a color or design. The State an-
nounces rank, function, and authority
through crowns and maces, uniforms and
black robes; the church speaks through the
Cross, the Crucifix, the altar and shrine,
and clerical raiment. Symbols of State
often convey political ideas just as religious
symbols come to convey theological ones.
Associated with many of these symbaols are
appropriate gestures of acceptance or re-
spect: a salute, a bowed or bared head, a
bended knee. A person gets from a symbol
the meaning he puts into it, and what is
one man’s comfert and inspiration is an-
other’s jest and scorn.

Over a decade ago Chief Justice Hughes
led this Court in holding that the display

of a red flag as a symbol of opposition by
peaceful and legal means o organized
government was protected by the free
speech guaranties of the Constitution.
Stromberg v. Cdlifornia, 283 US. 359.
Here it is the State that employs a flag as
a symbol of adberence to government as
presently organized. It requires the indi-
vidual to communicate by word and sign
his acceptance of the polirical ideas jt thus
bespeaks, Objection to this form of com-
munication when coerced is an old one,
well known to the framers of the Bill of
Rights.

It is also to be noted that the compulsory
flag salute and pledge requires affirmation
of a belief and an attitude of mind. It is
not clear whether the regnlation contem-
plates that pupils forego any contrary con-
victions of their own and become unwill-
ing converts to the preseribed ceremony
or whether it will be acceptable if they
simulate assent by words without belief
and by & gesture barren of meaning. It is
now a commonplace that censorship or
suppression of expression of opinion is
tolerated by our Constitution only when
the expression presents a clear and present
danger of action of a kind the State is
empowered to prevent and punish, It
would seem that inveluntary affirmation
could be commanded only on even more
immediate and wurgent grounds than
silence. But here the power of compulsion
is invoked without any allegation that re-
maining passive during a flag salute ritval
creates a clear and present danger that
would justify an effort even to muffle ex-
pression. To sustain the compulsory flag
salute we are required to say that a Bill of
Rights which guards the individual's right
to speak his own mind, left it open to
public authorities to compel him to utter
what is not in his mind.

Whether the First Amendment to the
Constitution will permit officials to order
cbservance of ritual of this nature does not
depend upon whether as a voluntary exer-
cise we would think it to be good, bad or
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merely innocuous. Any credo of national-
1sm is likely to include what some disap-
prove or to omit what others think essen-
tial, and to give off different overtonss as
it takes on different accents or interpreta-
tions. if official power exists to coerce ac-
ceptance of any patriotic creed, what it
shall contain cannot be decided by courts,
but must be largely discretionary with the
ordaining authority, whose power to pre-
scribe would no doubt include power 1o
amend. Hence validity of the asserted
power to force an American citizen pub-
licly to profess any statement of belief or
to engage in any ceremony of assent to
one, presents questions of power that must
be considered independently of any idea
we may have as to the vtility of the cere-
mony in question.

Nor does the issue as we see it turn on
one’s possession of particular religious
views or the sincerity with which they are
held. While religion supplies appellees’
motive for enduring the discomforts of
making the issue in this case, many citi-
zens who do not share these religious
views hold such a compulsory rite to in-
fringe constitutional liberty of the indi-
vidual. It is not necessary to inquire
whether non-conformist beliefs will exempt
from the duty to salute unless we first find
power to make the salute a legal duty.

The Godizis decision, however, assumed,
as did the argument in that case and in
this, that power exists in the State to im-
pose the flag salute discipline upon school
children in general. The Court only ex-
amined and rejected a claim based on re-
ligious beliefs of immunity from an un-
questioned general rule, The question
which underlies the flag salute controversy
1s whether such a ceremony so touching
matters of opinion and political attitude
may be imposed upon the individual by
official zutherity under powers commitred
to any political organtzation under our
Constitution. We examine rather than as-
sume existence of this power and, against
this broader definition of issues in this

case, refxamine specific grounds assigned
for the Goditis decision.

1. It was said that the flag-salute con-
troversy confronted the Court with ‘the
problem which Lincoln cast in memorable
dilemma: “Must a government of necessity
be too strong for the liberties of its peeple,
or too weak to maintain its own exist-
ence”t’ and that the answer must be in
favor of strength. Mimerswille School Dis-
trict v. Gobitis, supra, at 596,

We think these issues may be examnined
free of pressure or restraint growing out
of such considerations.

It may be doubted whether Mr. Lin-
coln wonld have thought that the strength
of government to maintain itself would
be impressively vindicated by our confirm-
ing power of the Stare ro expel a handful
of children from schoal. Such oversimplifi-
cation, so handy in political debate, often
lacks the precision necessary to postulates
of judicial reasoning. If validly applied
to this problem, the utterance cited would
resolve every issue of power in favor of
those in autherity and weuld require us
te override every hberty thought to
weaken or delay execution of their policies.

Government of limited power need not
be apemic government. Assurance that
rights are secure tends to diminish fear
and jealousy of strong government, and
by making us feel safe to live under it
makes for its better support. Without
promise of a limiting Bill of Rights it is
doubtful if our Constitution could have
mustered enough strength to enable its
ratification. To enforce those rights today
is not to choose weak government over
strong government. It is only to adhere as
a means of strength to individual freedom
of mind in preference to officially disci-
plined uniformity for which history indi.
cates a disappointing and disastrous end.

The subject now before us exemplifies
this principle. Free public education, if
faithful to the ideal of secular instruction
and political neutrality, will not be parti-
san or enemy of any class, creed, party, or



West Virginia State Board of Education et al. v. Barnette et al. i

faction. If it is to imposc any ideological
discipline, however, each party or denomi-
nation must seek to control, or failing that,
to weaken the influence of the educational
system. Observance of the limitations of
the Constitution will not weaken govern-
ment in the field appropriate for its exer-
cise.

2. It was also considered in the Gobizis
case that functions of educational officers
in States, counties and school districts
were such that to interfere with their
authority ‘would in éffect make us the
school board for the country. Id. at 508.

The Fourteenth Amendment, as now
applied to the States, protects the citizen
against the State itself and all of its crea-
tures—Boards of Education not excepted.
These have, of course, important, delicate,
and highly discretionary functions, but
none that they may not perform within
the limits of the Bill of Rights. That they
are educating the young for citizenship is
reason for scrupulous protection of Con-
stitutional freedoms of the individual, if
we are not to strangle the free mind at
its source and teach youth to discount im-
portant principles of our government as
mere platitudes.

Such Boards are numerous and their
territorial jurisdiction often small. But
small and local authority may feel less
sense of responsibility to the Censtitution,
and agencies of publicity may be less
vigilant in calling it to account. The ac-
tion of Congress in making flag observ.
ance voluntary and respecting the con-
science of the objector in a matter so vital
as raising the Army contrasts sharply with
these local regulations in matters relatively
trivial to the welfare of the nation. There
are village tyrants as well as village Hamp-
dens, but none who acts under color of
law is beyond reach of the Constitution.

3. The Gebizis opinion reasoned that
this is a field ‘where courts possess no
marked and certainly no controlling com-
petence,” that it is committed to the legis-
latures 2s well as the courts to guard

cherished liberties and that it is constitu-
tionally appropriate to ‘fight out the wise
use of legislative authority in the forum of
public opinion and before legislative as-
semblies rather than to transfer such a con-
test to the judicial arema,” since all the
‘effective means of inducing political
changes are left free) Id. at 597-598, 6oo.

The very purpose of a Bill of Rights was
to withdraw certain subjects from the
vicissitudes of political centroversy, to
place them beyond the reach of majorities
and officials and to establish them as legal
principles to be applied by the courts,
One’s right to life, liberty, and preperty,
to free speech, a free press, freedom of
worship and assembly, and other funda-
mental rights may not be submitted to
vote; they depend on the outcome of no
elections.

In weighing arguments of the parties it
is important to distinguish between the
due process clause of the Fourteenth
Amendment as zn instrument for trans-
mitting the principles of the First Amend-
ment and those cases in which it is applied
for its own sake. The test of legislation
which collides with the Fourteenth
Amendment because it also collides with
the principles of the First, is much more
definite than the test when only the Four-
teenth is involved. Much of the vagueness
of the due process clause disappears when
the specific prohibitions of the First be-
come its standard. The right of a State
to regulate, for example, a public utility
may well include, so far as the due process
test is concerned, power to impose all of
the restrictions which a legislature may
have a ‘rational basis’ for adopting. But
freedoms of speech and of press, of as-
sembly, and of worship may not be in-
fringed on such slender grounds. They are
susceptible of restriction only to prevent
grave and immediate danger to interests
which the State may lawfully protect. It
is important to note that while it is the
Fourteenth Amendment which bears di-
recily upon the State it is the more specific
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limiting principles of the First Amend-
ment that finally govern this case.

Nor does our duty to apply the Bill of
Rights to assertions of official authority
depend upon our possession of marked
competence in the field where the invasion
of rights occurs. True, the task of translat-
ing the majestic generalities of the Bill
of Rights, conceived as part of the pattern
of liberal government in the cighteenth
century, into conmcrete restraints on offi-
cials dealing with the problems of the
twentieth century, is one to disturh self-
confidence. These principles grew in soil
which also produced a philesophy that the
individual was the center of society, that
his liberty was attainable through mere
absence of governmental restraints, and
that government should be entrusted with
few controls and only the mildest super-
vision over men’s affairs. We must trans-
plant these rights to a soil in which the
laisser-faire concept or principle of non-
interference has withered at [east as to eco-
nomic affairs, and social advancements are
increasingly sought through closer integra-
tion of society and through expanded and
strengthened governmental controls. These
changed conditions often deprive prece-
dents of reliability and cast us more than
we would cheose upon our own judgment.
But we act in these matters not by au-
thority of our competence but by force of
our commissions. We cannot, because of
modest estimates of our competence in
such specialties as public education, with-
hold the judgment that history autheati-
cates as the function of this Court when
liberty is infringed.

4. Lastly, and this 1s the very heart of
the Gobitis opinion, it reasons that ‘Na-
tional unity is the basis of national se-
curiey,” that the authorities have ‘the right
to select appropriate means for its attain-
ment,” and hence reaches the conclusion
that such compulsory measures toward
‘national unity’ are constimutional. Id. at
505. Upon the verity of this assumption
depends our answer in this case.

National unity as an end which officials
may foster by persuasion and example is
not in question. The problem is whether
under our Constitution compulsion as here
employed is a permissible means for its
achievement,

Struggles to coerce uniformity of senti-
ment in support of some end thought es-
sential to their time and country have been
waged by many good as well as by evil
men. Nationalism is a relatively recent
phenomenon but at other times and places
the ends have been racial or territorial
security, support of a dynasty or regime,
and particular plans for saving souls. As
first and moderate methods to attain unity
have failed, those bent on its accomplish-
ment must resort to an ever-ncreasing
severity. As governmental pressure toward
unity becomes greater, so strife becomes
more bitter as to whose unity it shall
be. Probably no deeper division of our
people could procesd from any provo-
cation than from finding it necessary to
choose what doctrine and whose program
public educational officiels shall compel
youth to unite in embracing. Ultimate
futility of such attempts to compel coher-
ence is the lesson of every such effort from
the Reman drive to stamp out Christianity
as a disturber of its pagan unity, the In-
quisition, as a means to religious and
dynastic unity, the Siberian exiles as 2
means to Russian unity, down to the fast
failing efforts of onr present totalitarian
enemies. Those who begin coercive elimi-
nation of dissent soon find themselves ex-
terminating dissenters. Compulsory vnifi-
cation of opinion achieves only the una-
nimity of the graveyard.

Ir seems trite but necessary to say that
the First Amendment to our Constitution
was designed to avoid these ends by avoid-
ing these beginnings. There is no mysti-
cism in the American concept of the State
or of the nature or origin of its authority.
We set up government by consent of the
governed, and the Bill of Rights denies
those in power any legal opportunity to
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coerce that consent. Authority here is to
be controlled by public opinion, not public
opinion by autherity,

The case is made difficult not because
the principles of its decision are obscure
but because the flag involved is our own.
Nevertheless, we apply the limitations of
the Constitution with no fear that freedom
to be intellectually and spiritually diverse
or even contrary will disintegrate the so-
cial organization. To believe that patriot-
ism will not flourish if patriatic ceremonies
are voluntary and spontancous instead of
a compulsory routine is to make an un-
flattering estimate of the appeal of our in-
stitutions to frce minds. We can have
intellectual individualism and the rich cul-
tural diversities that we owe to excep-
tional minds only at the price of occasional
eccentricity and abnermal atritudes, When
they are so harmless 1o others or to the
State as those we deal with here, the price
is not too great. But frecdom to differ is
not limited to things that do not matter
much. That would be a mere shadow of
freedom. The test of its substance is the
right to differ as to things that touch the
heart of the existing order.

If there is any fixed star in our consti-
tutional constellation, it is that no official,
high or petty, can prescribe what shall be
orthedox in politics, nationslism, religion,
or other matiers of opinion or force citi-

zens to confess by word or act their faith
therein. I there are any circumstances
which permit an exception, they do not
now ocCur to Us.

We think the action of the local au-
thorities in compelling the flag salute and
pledge transcends canstitutional limitations
on their power and invades the sphere of
intellect and spirit which it is the purpose
of the First Amendment to our Constitu-
tion to reserve from all official control.

The decision of this Court in Miners
ville School District v, Gobitis and the
holdings of these few per curiam decisions
which preceded and foreshadowed it are
overruled, and the judgment enjoining
enforcement of the West Virginia Repu-
lation is

Affirmed.

Mr. Justice Romrrrs and Mr. JusTice
Reeo adhere to the views expressed by
the Court in Minersville School District
v. Gobitis, 310 US. 586, and are of the
opinion that the judgment below should
be reversed.

Mr. Jusrice Brack and Mgr. Justicr
Doueras, concurring [with majority opin-
ion]. ..

Mr. Justice Murpuy, concurring [with
majority opinion]. . .

Mr. JusTicE FrRANKFURTER,
ing. ..

dissent-



NOTE

The guarantees of civil liberty in the Constitution serve to protect the individual
from oppressive public authority. Freedom of speech and of the press and the
right to worship as one pleases; the right ta know the charges if one is accused
of crime, to secure the assistance of counsel, to be protected in one’s home and
effects against unreasonable searches and scizures and from twice being put in
danger of Jife and limb for the same offense; the right not to be deprived of
life, liberty or property without due process of law, are among the individual
rights guaranteed in the Constitution. They reflect the long struggle for indi-
vidual liberty which extends back in English history at least to 1215 when King
Jobn put his mark to Magna Carta.

The Constitution as originally adopted contained few express safeguards against
Federal encroachment upon individual liberty. The first Congress proposed
twelve amendments, ten of which were adopted by the states.® The first eight
amendments are commenly called the Bill of Rights.

In Barron v. Mayor and City Council of Baltimore® decided in 1833, the
Supreme Court decided that the Bill of Rights operated to restrain the Federal
government alone and not the states. Barron sought to recover damages because
the corporation in diverting certain streams for public purposes had caused sand
and earth to accumulate in the neighborhood of Barron’s wharf, thus rendering
it useless to larger vessels. Before the Supreme Court Barron argued, in part,
that the authority exercised by the Mayor and City Council was repugnant to
the Fifth Amendment of the Constitution which declares that ‘private property
shall not be taken for public use without just compensation.’ He contended that
the Fifth Amendment ‘declares principles which regulate the legislation of the
states, for the protection of the people in each and all the states, . J*

The Supreme Court dismissed the case for want of jurisdiction. “The consti-
tution was ordained,” said Chief Justice Marshall, ‘and established by the people
of the United States for themselves, for their own government, and not for the
government of the individual states. Each state established a constitution for
itself and, in that constitution, provided such limitations and restrictions on the

LAt 1, 8 9: “The privilege of the writ of Aabeas corprrs shall not be suspended, vnless when in
cases of rebellion or invasion the public safety may require it.” ‘No bill of attainder or ex post facto
law shall be passed.” ‘No dtle of nobility shall be granted by the United Stares, . . Are m, §2:
“The trial of all crimes, except in cases of impeachment, shall be by jury; and such trial shall be held
in the Statz where the said crimes shall have been committed’ Art. w1, §3: “Treason against the
United States, shall consist only in levying war against them, or in adhering to their enemies, giving
them aid and comfort. Ne person shall be convicted of treason unless on the testimony of two witnesses

to the same overt act, or on confession in open court.
2 See ante, P 73. 35 Pet. 243 4 Thid, 246,
8o



Paiko v. Connecticut 8t

powers of its particular government as its judgment dictated. The people of
the United States framed such a government for the United States as they
supposed best adapted to their situation and best calculated to promete their
interests. The powers they conferred on this government were to be exercised
by itself; and the limitations on power, if expressed in general terms, are naturally,
and, we think, necessarily applicable to the government created by the instru-
ment. They are limitations of power granted in the instrument itself; not of
distinct governments, framed by different persons and for different purposes.’®

“These amendments,’ declared Marshall, ‘contain no expression indicating an
intention to apply them to the state governments. This court cannot so apply
them.”®

Many years later, in Gitlow v. New York,” the Court for the first time held
‘that freedom of speech and of the press—which are protected by the First
Amendment from abridgment by Congress—are among the fundamental per-
sonal rights and “liberties” protected by the due process clause of the Fourteenth
Amendment from impairment by the states.”® Freedem of religion,® of assem-
bly,* and the right to secure the assistance of counsel ™ are likewise protected.

The opinion of the Court in Palko v. Connecticur,'® which follows, presents
an excellent discussion of the relationship of the due process clause of the Four-
teenth Amendment to the first eight amendments, Palko argued that by virtue
of the due process clause the entire Bill of Rights applied as a restraint upon
the states.

PALKO v. CONNECTICUT
302 U.S. 319 (1937)

notice of appeal to the Supreme Court of
Errors, This 1t did pursuant to an act
adopted in 1886. .. Upon such appeal,

Mz. Justick Carpozo delivered the opinion
of the Court,
A statute of Connecticut permitting ap-

peals in criminal cases to be taken by the
state is challenged by appellant as an in-
fringement of the Fourteenth Amendment
of the Constitution of the ULnited
States, . .

Appellant was indicted In Fairfield
County, Connecticut, for the crime of
murder in the first degree. A jury found
him guilty of murder in the second degree,
and he was sentenced to confinement in
the state prison for life. Thereafter the
Stare of Connecticut, with the permission
of the judge presiding at the trial, gave

5 Thid. 247. 8 Thid. z50.

the Supreme Court of Errors reversed the
judgment and ordered a new trial. Staze
v. Palko, 121 Conn. 66g; 186 Atl. 657. It
found that there had been error of law wo
the prejudice of the state (1} in excluding
testimony as to a confession by defendant;
(2) in excluding testimony upon cross-
examination of defendant to impeach his
credibility, and (3) in the instructions to
the jury as to the difference between first
and second degree murder.

Pursuant to the mandate of the Su-
preme Court of Errors, defendant was

7 268 TS, 652 (1525).

8 Ibid, 666. See alsa De Joage v. Oregon, 209 U.S. 333 (1937); Grosjean v. American Press Co.,

297 U.S. 233 {1936).

® See Hameilton v. Regents, 293 U.S, 245 (1934); Camtewell v. Connecticut, 310 U.S, 206 (1940).

1% De Jorge v. Oregon, op. cit.
11 Powell v. Alabama, 287 U.S. 43 (1932).

12 392 U8 319 {1037}
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brought to trial again. Before a jury was
iropaneled and also at later stages of the
case he made the objection that the effect
of the new wrial was to place him twice in
jeopardy for the same offense, and in so
doing to violate the Fourteenth Amend-
ment of the Constitution of the United
States. Upon the overruling of the objec-
tion the trial proceeded. The jury returned
a verdict of murder in the first degree,
and the court sentenced the defendant to
the punishment of death. The Supreme
Court of Errors affirmed the judgment of
conviction. . . The case is here upon ap-
peal. 28 US.C,, § 344.

1. The exccution of the sentence will
net deprive appellant of his life without
the process of law assured to him by the
Fourteenth Amendment of the Federal
Constitution.

The argument for appellant is that
whatever is forbidden by the Fifth
Amendment is forbidden by the Four-
teenth also. The Fifth Amendment, which
is not directed to the states, but solely to
the federal government, creates immunity
from double jeopardy. No person shall
be ‘subject for the same offense w0 be
twice put in jeopardy of life or limb/
The Fourteenth Amendment ordains, ‘nor
shall any State deprive any person of life,
liberty, or property, without due process
of law.’ To retry a defendant, though un-
der one indictment and only one, subjects
him, it is said, to double jeopardy in
violation of the Fifth Amendment, if the
prosecution is ene on behalf of the United
States. From this the consequence is said
to follow that there is a denial of life or
liberty without due process of law, if the
prosecution 15 one on behalf of the People
of a State. . .

We have said that in appellant’s view
the Fourteenth Amendment is to be taken
as embodying the prohibitions of the Fifth.
His thesis is even broader. Whatever
would be a violation of the original bill
of rights (Amendments 1 to vin) if done
by the federal government is now equally

uplawful by force of the Fourteenth
Amendmenr if done by a state. There is
no such general rule.

The Fifth Amendment provides, among
other things, that no person shall be held
to answer for a capital or otherwise in-
famous crime unless on presentment or
indictment of a grand jury. This court
has held that, in prosecutions by a state,
presentment or indictment by a grand jury
may give way to informations at the in-
stance of a public officer. Hurtado v. Cali-
forria, 110 USB. 516; Gaines v. Washing-
ton, 277 U.B. 81, 86. The Fifth Amend-
ment provides also that no person shall be
compelled in any eriminal case to be a
witness against himself. This court has
said that, in prosecutions by a state, the
exemption will fail if the state elects to
end it. Twining v. New Jersey, 211 U8,
=8, .. The Sixth Amendment calls for
a jury trial in criminal cases and the
Seventh for a jury trial in civil cases at
common law where the value in contro-
versy shall exceed twenty dollars, This
court has ruled that consistently with those
amendments trial by jury may be modi-
fied by a state or abolished aliogether,
Walker v. Sauvinet, 92 U.S. go; Maxwell
v. Dow, 176 U.S. 581; New York Central
R. Co. v. White, 243 U.8, 188, 208; Wap-
ner Electric Mfg. Co. v. Lyndon, 262 U8,
226, 232. As to the Fourth Amendment,
one should refer to Weeks v. United
States, 232 U.S. 383, 298, and as to other
provisions of the Sixth, to Wesz v. Louisi-
ana, 194 U.S, 258,

On the other hand, the due process
clavse of the Fourteenth Amendment may
make it unlawful for a state to abridge by
its statutes the freedom of speech which
the First Amendment safeguards against
encroachment by the Congress . . . or the
like freedom of the press . . . or the free
exercise of religion . .. or the right of
peaceable assembly, without which speech
would be unduly trammeled . . . or the
right of one accused of crime to the benefit
of counsel. . . In these and other situa-
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tions immunities that are valid as against
the federal government by force of the
specific pledges of particular amendments
have been found to be implicit in the
concept of ordered liberty, and thus,
through the Fourteenth Amendment, be-
come valid as against the states.

The line of division may scem to be
wavering and broken if there is a hasty
catalogue of the cases on the one side and
the other, Reflection and analysis will in-
duce a different view. There emerges the
perception of a rationalizing principle
which gives to discrece instances a praper
order and coherence. The right to trial by
jury and the immunity from prosecution
except 25 the result of an indictment may
have value and importance. Even so, they
are not of the very essence of a scheme
of ordered liberty. To abolish them is not
to violate a “principle of justice so rooted
in the traditions and conscience of our
people as to be ranked as fundamental, .
Few would be so narrow or provincial as
to maintain that a fair and enlightened
systemm of justice would be impossible
without them. What is true of jury trials
and indictments is true also, as the cases
show, of the immunity from compulsery
self-incrimination. . . This too might be
lost, and justice still be dene. Indeed, to-
day as in the past there are students of
our penal system who look upon the im-
munity as a mischief rather than 2 benefit,
and whe would limit irs scope, or destroy
it altogether. No doubt there would re-
main the need to give protection against
torture, physical or mental. . . Justice,
however, would not perish if the accused
were subject to a duty to respond to or-
detly inquiry. The exclusion of these im-
munities and privileges from the privileges
and immunities protected against the
action of the states has not been arbitrary
or casual. It has been dictated by 2 study
and appreciation of the meaning, the es-
sential implications, of liberty itself.

We reach a different plane of social and
moral values when we pass to the privi-

leges and immunities that have been taken
over from the eatlier articles of the federal
bill of rights and brought within the Four-
teenth Amendment by a process of absorp-
tion. ‘These in their origin were cffective
against the federal government alone. If
the Fourteenth Amendment has absorbed
them, the process of absorption has had its
source in the belief that neither liberty nor
justice would exist if they were saeri-
ficed. . . This is true, for illustration, of
freedom of thought, and speech. Of that
freedom one may say that it is the matrix,
the indispensable condition, of nearly every
other form of freedom. With rare aberra-
tions a pervasive recognition of that truth
can be traced in our history, political and
legal. So it has come about that the do-
main of liberty, withdrawn by the Four-
teenth Amendment from encroachment
by the states, has been enlarged by latter-
day judgments to include liberty of the
mind as well as liberty of action. The ex-
tension became, indeed, a logical impera-
tive when once it was recognized, as long
ago it was, that liberty is something more
than exemption from physical restraint,
and that even in the field of substantive
rights and duties the legislative judgment,
if oppressive and arbitrary, may be over-
ridden by the courts. . . Fundamental too
in the concept of due process, and so in
that of liberty, is the thought that con-
demnation shall be rendered only after
trial. Seo#t v. McNeal, 154 US. 34; Black-
mer v. Unired States, 284 US. 421. The
hearing, moreover, must be a real one, not
a sham or a pretense. Maore v. Dempsey,
261 U.S. 86; Mooney v. Holohan, 204 U.S.
103. For that reason, ignorant defendants
in a capital case were held to have been
condemned unlawfully when in truth,
though not in form, they were refused the
aid of counsel. Powell v. Alabama [287
U.s. 451 ..

Our survey of the cases serves, we think,
to justify the staternent that the dividing
line between them, if not unfaltering
throughout its course, has been true for
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the most part to a unifying principle. On
which side of the line the case made out
by the appellant has appropriate location
must be the next inquiry and the final
one. Is that kind of double jeopardy two
which the statute has subjected him a
hardship so acute and shocking that our
polity will not eadure it? Does it violate
those ‘fundamental principles of fiberty
and justice which lie at the base of all
cur civil and political institutions’?. . .
The answer surely must be ‘no.” What the
answer would have to be if the state were
permitted after a trial free from error to
try the accused over again or to bring an-
other case against him, we have no occa-
sion to consider. We deal with the statute
before us and no other. The state is not
attempting to wear the accused out by a

multitude of cases with accumulated trials.
It asks no more than this, that the case
against him shall go on until there shall
be a trial free from the rorrosion of sub-
stantial legal error. . . This is not cruelty
at all, nor even vexation in any immoder-
ate degree. If the trial had been infected
with error adverse to the accused, there
might have been review at his instance,
and as often as necessary to purge the
viclous taint. A reciprocal privilege, sub-
ject at all times to the discretion of the pre-
siding judge . . . has now been granted
to the state. There is here no seismic in-
novation. The edifice of justice stands, its
symmetry, to many, greater than be-
fore. . .
The judgment is
Affirmed.,



NOTE

The Fourth Amendment to the Constitution of the United States was adopted
in large part because of colonial experience with writs of assistance or general
warrants by virtue of which British officers and agents searched the homes of
the people for smuggled goods.

In the latter half of the eighteenth century the use of the general warrant was
challenged in both England and in the colonies. John Wilkes, member of Parlia-
ment, in 1762, commenced the anonymous publication of a series of pamphlets
entitied The North Briton. Number 45 of the series attacked bitterly a speech
of the king. Believing that such criticism had gone too far, the Secretary of
State, Lord Halifax, issued a warrant to four men commanding them ‘to make
strict and diligent search for the authors, printers, and publishers of a seditious
and treasonable paper, entitled, The North Briton, No. 45 ... and them, or
any of them, having found, to apprehend and seize, together with their papers.’*

Under this general warrant the messengers of the Crown within three days
arrested forty-nine persons on the ground of suspicion alone. The printers were
finally detected and the name of John Wilkes revealed as the author of the
objectionable pamphlet, Wilkes was arrested and taken before the Secretary of
State. In the meantime, the four agents under direction of Wood, an under-
secretary of state, opened all cabinets, chests, drawers, locked or not, in Wilkes’
home and confiscated all papers found therein. Wilkes was committed to the
Tower for a few days.

Wilkes brought suit for damages against Wood. “The defendant,” declared
Chief Justice Pratt, later Lord Camden, ‘claimed a right, under precedents, to
force persons’ houses, break open escrutores (sic), seize their papers, et cetera
upon a general warrant, where no inventory is made of the things thus taken
away, and where no offenders’ names are specified in the warrant, and therefore
a discretionary power given to messengers to search wherever their suspicions
may chance to fall. If such a power is truly invested in 2 secretary of state, and
he can delegate this power, it certainly may affect the person and property of
every man in this kingdom, and is totally subversive of the liberty of the subject.”

Like Wilkes, John Entick was arrested on a warrant which was specific as to
the person but general as to papers, Entick sued the messengers in trespass for
the seizure of his papers.® Lord Camden delivered the judgment of the court

1 Lasson, Nelson B., The History and Development of the Fourth Amendment to the United Stares

Constitutron, Balimore, 1937, p. 43.

2 Wilkes v. Wood, 19 State ‘Trials 1153 (1763). See Adams, George Burton, and Stephens, H, Morse,
Select Documents of English Constitutional History, New York, 1935, p. 492,

3 Entick v. Carrington, 1g State Trials ro30 (1765). See Keir, D. L., and Lawson, F. H., Caser in
Constitntjonal Law, London, 1933, p. 245.

-
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for the plaintifl. Speaking of the power claimed by the government under the
warrant, Lord Camden said that ‘honestly exerted, it is a power to secize that
man’s papers, who is charged upon oath to be the author or publisher of a
seditious libel; if oppressively, it acts against every man, who is so described in
the warrant, though he be innocent. It is executed against the party, before he
is heard or even summoned; and the information, as well as the informers, is
unknown. It is executed by messengers . . . in the presence or the absence of
the party, as the messengers shall think fit, and without a witness to testify what
passes at the time of the transaction; so that when the papers are gone, as the
only witnesscs are the trespassers, the party injured is left without proof. If this
injury falls upon an innocent person, he is as destitute of remedy as the guilty;
and the whole transaction is so guarded against discovery, that if the officer
should be disposed to carry off a bank-bill, he may do it with impunity, since
there is no man capable of proving either the taker or the thing taken. It must
not be here forgot that no subject whatsoever is privileged from this search. . ¢
This decision settled the marter of the general warrant in England.

In the colonies there was a struggle against the use of the general warrant or
writs of assistance. In 1760, George II died; according to the requirements of
the law, all writs of assistance expired six months after the death of the sovereign.
The merchants of Boston thercupon petitioned the court for a hearing on the
question of granting new writs, James Ots, Jr., appeared for the merchants.
He characterized the writ of assistance as ‘the worst instrument of arbitrary
power, the most destructive of English liberty and the fundamental principles
of law, that ever was found in an English law-book.® By virtue of this writ,
Ods said, “‘Custom-house officers may enter our houses, when they please; we
are commanded to permit their entry. Their menial servants may enter, may
break locks, bars, and everything in their way; and whether they break through
malice or revenge, no man, no court, can inquire,’ ¢ Mr, Otis mentioned some
facts. ‘Mr. Pew,” he declared, ‘had one of these writs, and when Mr. Ware suc-
ceeded him, he endorsed this writ over to Mr. Ware; so that these writs are
negotiable from one officer to another; and se your Honors have no opportunity
of judging the persons to whom this vast power is delegated.’” Otis related the
story of Mr., Justice Walley who ‘had called this same Mr. Ware before him,
by a constable, to answer for a breach of Sabbath-day acts, or that of profane
swearing, As soon as he was finished, Mr. Ware asked him if he had done.
He replied, Yes. Well then, said Mr. Ware, T will show you a little of my power.
I command you to permit me to search your house for uncustomed goods. And
went on to search his house from the garret to the cellar; and then served the
constable in the same manner,’®

The prohibition against unreasonable searches and seizures was first given
constitutional stature in 1776 in the Virginia Bill of Rights.

The Fourth Amendment is an exception to the common law rule of evidence

4 Keir and Lawson, Ibid, p. 146. TIbid. pp. 524-5.

& Adams, John, Works, Boston, 1830, 11, p. 523.  SIbid. p. 525.
81bid. p. 524.



Oimstead v. United States 87

which holds that evidence is not inadmissible simply because it has been illegally
obtained.” When evidence is obtained by Federal agents in violation of the Fourth
Amendment, the common law rule is inapplicable. Where government agents
have not searched and scized evidence illegally, then the common law rule
applies. For example, when 2 person, not a government agent, steals incriminating
papers and turns them over to a Federal prosecuting attorney, the papers may
be admitted in evidence; *° had a Federal agent secured the same papers illegally,
then the Fourth Amendment would protect him whose papers or other evidence
had been taken.™

The courts have construed the Fourth Amendment as being intimately con-
nected with that clause of the Fifth Amendment which provides that no person
‘shall be compelled in any criminal case to be a witness against himself. .
1f 2 man’s papers are seized in violation of the Fourth Amendment and used
in evidence against him in a criminal case, he is subjected also to compulsory
self-incrimination in violation of the Fifth Amendment**

The admissibility of evidence procured by Federal agents through the tapping
of telephone wires is the auestion in the case which follows.

OLMSTEAD v. UNITED STATES
277 U.S. 438 (14928)

Mz, Cuier Justice Tarr delivered the
opinion of the Court.

These cases are here by certiorari from
the Circuit Court of Appeals for the Ninth
Circuit. 19 F. (2d) 842 and 8s0. The peti-
tion in No. 403 was filed Augnst 30, 1927;
in Nos. 532 and 533, September g, 1927,
They were granted with the distinct limita-
don that the hearing should be confined
to the single question whether the use of
evidence of private telephone conversa-
tions between the defendants and others,
intercepted by means of wire tapping,
amounted to a violation of the Fourth and
Fifth Amendments.

TFhe petitioners were convicted in the
District Court for the Western District of
Washington of a conspiracy to violate the
National Prohibition Act by unlawfully
pessessing, transporting and importing in-
toxicating liquors and maintaining nui-

# Olmstead v, United States, 277 U8, 438 (1g28).

10 Burdeas v. McDowell, 256 1.8, 465 (1921),

sances, and by selling intoxicating liquors.
Seventy-two others in additien to the peti-
tioners were indicted. Some were not ap-
prehended, some were acquitted and
others pleaded guilty.

The evidence in the records discloses a
conspiracy of amazing magnitude te im-
port, possess and sell liquor unlawfully.
It invelved the employment of not less
than fifty persons, of two seagoing vessels
for the transportation of liquor to British
Columbia, of smaller vessels for coast-
wise transportation to the State of Wash.
ington, the purchase and use of a ranch
beyond the subwban limits of Seattle,
with a large underground cache for storage
and a number of smaller caches in that
city, the maintenance of a central office
manned with operators, the employment
of executives, salesmen, deliverymen, dis-
patchers, scouts, bookkeepers, collectors

11 Gowled v, United States, 255 U.8, 208 (1921). Davis v. United States, 328 US, 582 (1046) and
Zap v. United States, 328 U.S. 624 (xg46), scem to limit the right relating to searches and seizures.

13 Thid,
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and an attorney. In a bad month sales
amounted to $176,000; the aggregate for
a year must have exceeded two millions
of dollars,

Olmstead was the leading conspirator
and the general manager of the business,
He made a contribution of $10,000 to the
capital; eleven others contributed $1,000
each, The profits were divided one-half
to Olmstead and the remainder to the
other eleven, Of the several offices in
Seattle the chief one was in a large office
building, In this there were three tele-
phones on three different lines. There were
telephones in an office of the manager in
his own home, at the homes of his asso-
ciates, and at other places in the city. Com-
munication was had frequently with Van-
couver, British Columbia. Times were
fxed for the deliveries of the ‘stuff, o
places along Puget Sound near Seatile and
from. there the liquor was removed and
deposited in the caches already referred
to. One of the chief men was always on
duty at the main office to receive orders
by telephones and to direct their filling by
a2 corps of men stationed in another room
—the ‘bull pen.” The call numbers of the
telephenes were given to those known to
be likely customers. At times the sales
amounted to 200 cases of liguor per day.

The information which led to the dis-
covery of the conspiracy and its nature
and extent was Jargely obtained by inter-
cepting messages on the telephones of the
conspirators by four federal prohibition
officers. Small wires were inserted along
the ordinary telephone wires from the resi-
dences of four of the petitioners and those
leading from the chief office. The inser-
tions were made without trespass upen
any property of the defendants. They were
made in the basement of the large office
building. The taps from house lines were
made in the streets near the houses,

The gathering of evidence continued
for many months. Conversations of the
conspirators of which refreshing stenogra-
phic notes were currently made, were testi-

fied to by the government witnesses, They
revealed the large business transactions of
the partners and their subordinates. Men
at the wires heard the orders given for
liquor by customers and the acceptances;
they became auditors of the conversations
between the partners. All this disclosed
the conspiracy charged in the indictment,
Many of the intercepted conversations
were not merely reports but parts of the
criminal acts. The evidence also disclosed
the difficulties to which the conspirators
were subjected, the reported news of the
capture of vessels, the arrest of their men
and the seizure of cases of liquor in
garages and other places. It showed the
dealing by Olmstead, the chief conspirator,
with members of the Seattle police, the
messages to them which secured the re-
lease of arrested members of the con-
spiracy, and also direct promises to officers
of payments as soon as opportunity offered.

The Fourth Amendment provides—
“Fhe right of the people to be secure in
their persons, houses, papers, and effects
against unreasonable searches and seizures
shall not be viclated; and no warrants
shall issue but upen probable canse, sup-
ported by oath or affirmation and particu-
larly describing the place to be searched
and the persons or things to be seized.
And the Fifth: ‘No person . . . shall be
compelled, in any criminal case, to be a
witness against himsetf

It will be helpful to consider the chief
cases in this Court which bear upon the
construction of these Amendments.

Boyd v. United States, 116 U.S. 616, was
an information filed by the District Atror-
ney in the federal court in a cause of
seizure and forfeiture against thircy-five
cases of plate glass, which charged that
the owner and importer, with intent to
defraud the revenue, made an entry of
the imported merchandise by means of a
fraudulent or falsc invoice. It became im-
portant to show the quantity and value of
glass contained in twenty-nine cases pre-
viously imported. The fifth section of the
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Act of June 22, 1874, provided that in
cases not criminal under the revenue laws,
the United States Attorney, whenever he
thought an invoice, belonging to the de-
fendant, would tend to prove any allega-
tion made by the United States, might by
a written motion describing the invoice
and setting forth the allegation which he
expected to prove, secure a notice from the
court to the defendant to produce the ip-
voice, and if the defendant refused to pro-
duce it, the allegations stated in the me-
tion should be taken as confessed, bur if
produced, the United States Attorney
should be permitted, under the direction
of the court, to make an examination of
the invoice, and might offer the some in
evidence. This Act had succeeded the Act
of 1867, which provided that in such cases
the District Judge, on affidavit of any per-
son interested, might issue a warrant to
the marshal to enter the premises where
the invoice was and take possession of it
and hold it subject to the order of the
judge. This had been preceded by the
Act of 1863 of a similar tenor, except that
it directed the watrant te the collector in-
stead of the marshal. The United States
Attorney followed the Act of 1874 and
compelled the production of the invoice.

The court held the Act of 1874 repug-
nant to the Fourth and Fifth Amend-
ments. As to the Fourth Amendment, Jus-
tice Bradley said (page 621):

‘But, in regard to the Fourth Amend-
ment, it is contended that, whatever might
have been alleged against the constitution-
ality of the acts of 1863 and 1867, that of
1874, under which the erder in the present
case was made, is free from constitutional
objection because it dees not autharize the
search and seizure of books and papers,
but only requires the defendant or claim-
ant to produce them. That is so; but it
declares that if he does not produce them,
the allegations which it is affirmed they
will prove shall be taken as confessed. This
is tantamount to compelling their produc-
tion; for the prosecuting attorney will al-

ways be sure to state the evidence expected
to be derived from them as strongly as
the case will admit of. It is true that cer-
tain aggravating incidents of actual search
and seizure, such as forcible entry into a
mapn’s house and searching amongst his
papers, are wanting, and to this extent the
proceeding under the Act of 1874 is a
mitigation of thar which was authorized
by the former acts; but it accomplishes
the substantial object of those acets in fore-
ing from a party evidence against himself.
It is our opinion, thercfore, that a com-
pulsory production of a man’s private pa-
pers to establish a criminal charge against
him, or to forfeit his property, is within
the scope of the Fourth Amendment 10
the Constitution, in all cases in which a
search and seizure would be; because it is
a material ingredient, and effects the sole
object and purpose of search and seizure.

Concurring, Mr. Justice Miller and
Chief Justice Waite said that they did not
think the machinery used to get this evi-
dence amounted to a search and seizure,
but they agreed that the Fifth Amend-
ment had been violated.

The statute provided an official demand
for the production of a paper or document
by the defendant for official search and
use as evidence on penalty that by refusal
he should be conclusively held to admit
the incriminating character of the docu-
ment as charged. It was certainly no strain-
ing of the language to construe the search
and seizare under the Fourth Amendment
to include such offictal procedure.

The next case, and perhaps the most im-
portant, is Wecks v. United States, 232
.8, 383—a conviction for using the mails
to transmit coupons or tickets in a lottery
enterprise. The defendant was arrested by
a police officer without a warrant. After
his arrest other police officers and the
United States marshal went to his house,
got the key from a neighbor, entered the
defendant’s room and searched it, and took
possession of various papers and articles.
Neither the marshal nor the police officers
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had = search warrant. The defendant filed
a petition in court asking the return of
all his property. The court ordered the re-
turn of everything not pertinent to the
charge, but denied return of relevant evi-
dence. Afrer the jury was sworn, the de-
fendant again made objection, and on in-
troduction of the papers contended that
the search without warrant was a viclation
of the Fourth and Fifth Amendments and
they were therefore inadmissible, This
court held that such raking of papers by
an official of the United States, acting un-
der color of his office, was in violation of
the constitutional rights of the defendant,
and upon making seasonable application
he was entitled to have them restored, and
that by permitting their use upon the trial,
the trial court crred.

The opinion cited with approval lan-
guage of Mr. Justice Field in Ex parze
Jackson, o6 U.S. 727, 733, saying that the
Fourth Amendment as a principle of pro-
tection was applicable to sealed letters and
packages in the mail and that, consistently
with it, such matter could only be opened
and examined upon warrants issued on
oath or affirmation particularly describing
the thing to be seized.

In Silverthorne Lumber Company v.
United States, 251 11.8. 385, the defendants
were arrested at their homes and detained
in custody. While so detained, representa-
tives of the Gevernment without autherity
went to the office of their company and
seized all the books, papers and docu-
ments found there. An application for re-
twn of the things was opposed by the
District Attorney, who preduced z sub-
poena for certain documents relating to
the charge in the indictment then on file.
The court said:

“Thus the case is not that of knowledge
acquired through the wrongful act of a
stranger, but it must be agsurmed that the
Government planned or at all events rati-
fied the whole performance.”

And it held that the illegal character
of the original seizure characterized the

entire proceeding and under the Weeks
case the seized papers must be restored.

In Amos v, United States, 255 U.S. 313,
the defendant was cenvicted of concealing
whiskey on which the tax had not been
paid. At the trial he presented a petition
asking that private property seized in a
search of his house and store ‘within his
curtilage, without warrant should be re-
turned. This was denied. A woman, wha
claimed to be his wife, was told by the
revenue ofhicers that they had come to
scarch the premises for violation of the
revenue law. She opened the door; they
entered and found whiskey. Further
searches in the house disclosed more. It
was held that this actien constituted a vio-
lation of the Fourth Amendment, and that
the denial of the motien to restore the
whiskey and to exclude the testimony was
errof.

In Gouled v. The United States, 255
10.S. 208, the facts were these: Gouled and
two others were charged with conspiracy
to defraud the United States. One pleaded
guilty and another was acquitted. Gouled
prosecuted error. ‘The matter was pre-
sented here on questions propounded by
the lower court. The first related to the
admission in evidence of 2 paper surrep-
titiously taken from the office of the de-
fendant by one acting under the direction
of an officer of the Intelligence Depart-
ment of the Army of the United States.
Gouled was suspected of the ecrime, A
private in the U. 8. Army, pretending to
make a friendly call on him, gained admis-
sion to his office and in his absence, with-
out warrant of any character, seized and
carried away several documents. One of
these belonging to Gouled, was delivered
to the United States Attorney and by him
introduced in evidence. When produced,
it was a surprise to the defendant. He had
had no opportunity to make a previous
motion to secure a return of it. The paper
had no pecuniary value, but was relevant
to the issue made on the trial. Admission
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of the paper was considered a violation of
the Fourth Amendment,

Agnelle v, United States, 26g U.S. 20,
held that the Fourth and Fifth Amend-
ments were violated by admission in evi-
dence of contraband narcotics found in
defendant’s house, several blocks distant
from the place of arrest, after his arrest,
and seized there without a warrant, Up-
der such circumstances the seizure could
not be justified as incidental to the arrest.

There is no room in the present case for
applying the Fifth Amendment unless the
Fourth Amendment was first violated.
There was no evidence of compulsion to
induce the defendants to talk over their
many telephones. They were continually
and voluntarily transacting business with.
out knowledge of the interception. Our
consideration must be confined to the
Fourth Amendment.

The striking outcome of the Wecks case
and those which followed it was the sweep-
ing declaration that the Fourth Amend-
ment, although not referring to or limiting
the use of evidence in courts, really for-
bade its introduction if obtained by gov-
ernment officers through a vielation of the
Amendment. Theretofore many had sup-
posed that under the ordinary common
law rules, if the tendered evidence was
pertinent, the method of obtaining it was
unimportant. This was held by the Su-
preme Judicial Court of Massachusetts in
Cammonwealth v. Dana, 2 Mercalf, 329,
3397, There it was ruled that the only
remedy open to a defendant whose rights
under a state constitution equivalent of
the Fourth Amendment had been invaded
was by suit and judgment for damages, as
Lord Camden held in Entick v. Carving-
ton, 15 Howell State Trials, 1029. Mr.
Justice Bradley made effective use of this
case in Boyd v. United States. But in the
Weeks case, and those which followed,
this Court decided with great emphasis,
and established as the Jaw for the federal
courts, that the protection of the Fourth
Amendment would be much impaired un-

less it was held that not only was the offi-
cial violator of the rights under the
Amendment subject to action at the suit
of the injured defendant, bue also that the
evidence thereby obtained could not be
received,

The well known historical purpose of
the Fourth Amendment, directed against
general warrants and writs of assistance,
was to prevent the use of governmental
force to search a man’s house, his person,
his papers and his effects; and to prevent
their seizure against his will. This phase
of the misuse of governmental power of
compulsion is the emphasis of the opinion
of the Court in the Boyd case, This ap-
pears too in the Weeks case, in the Silver-
thorne case and in the dmos case.

Gouled v. United States carried the in-
hibition against unreasonable searches and
seizures to the extreme limit. Its avthority
is not to be enlarged by implication and
must be confined to the precise state of
facts disclosed by the record. A representa-
tive of the Intelligence Department of the
Army, having by stealth obtained admis-
sion to the defendant’s office, seized and
carried away certain private papers valu-
able for evidential purposes. This was held
an unreasonable search and seizure within
the Fourth Amendment. A stealthy en-
trance in such circumstances became the
equivalent to an entry by force, There was
actual entrance into the private quarters
of defendant and the taking away of
something tangible. Here we have testi-
mony only of voluntary conversations
secretly overheard.

The Amendment itself shows that the
search is to be of material things—the per-
son, the house, his papers or his effects,
The description of the warrant necessary
to make the proceeding lawful, is that it
must specify the place to be searched and
the person or #hings to be seized.

It is urged that the language of Mr. Jus-
tice Field in Ex parte Jackson, already
quoted, offers an analogy to the Interpreta-
tion of the Fourth Amendment in respect
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of wire tapping. But the analogy fails.
The Fourth Amendment may have proper
application to a sealed letter in the mail
because of the constitutional provision for
the Postoffice Department and the refa-
tions between the Government and those
who pay to secure protection of their
sealed letters. See Revised Statutes, §% 3078
to 3988, whereby Congress monopolizes
the carriage of letters and excludes from
that business everyone else, and § 3929
which forbids any postmaster or other
person to open any letter not addressed
to himself. It is plainly within the words
of the Amendment to say that the un-
lawful rifling by a government agent of
a sealed letter is a search and seizure of
the sender’s papers er effects. The letrer
is a paper, an effect, and in the custody
of 2 Government that forbids carriage ex-
cept under its protection,

The United States takes no such care
of telegraph or telephone messages as of
mailed sealed letters, The Amendment
does not forbid what was done here. There
was no searching. There was no seizure,
The evidence was secured by the use of
the sense of hearing and that only. There
was no entry of the houses or offices of
the defendants.

By the invention of the telephone, fifty
years ago, and its application for the pur-
pose of extending communications, one
can talk with another at a far distant place,
The language of the Amendment can not
be extended and expanded to include tele-
phene wires reaching to the whole world
from the defendant’s house or coffice. The
intervening wires are not part of his house
or office any more than are the highways
along which they are stretched.

This Court in Carroll v. United States,
267 1.5, 132, 149, declared:

‘The Fourth Amendment is to be con-
strued in the light of what was deemed
an unreasonable search and seizure when

it was adopted and in a manner which
will conserve public interests as well as the
interests and rights of individual citizens,’

Justice Bradley in the Boyd case, and
Justice Clatk in the Gouled case, said that
the Fifth Amendment and the Fourth
Amendment were to be liberally construed
to effect the purpose of the framers of
the Constitution in the interest of liberty.
Bur that cannot justify enlargement of the
language employed bevond the possible
practical meaning of houses, persons, pa-
pers, and effects, or so to apply the words
scarch and seizure as to forbid hearing
or sight,

Hester v. United Stares, 265 U8, 37,
held that the testimony of two officers of
the law who trespassed on the defendant’s
land, concealed themselves one hundred
yards away from his house and saw him
come out and hand a bottle of whiskey to
anather, was not inadmissible. While there
was a trespass, there was no search of per-
sof1, house, papers or effects, . .

Congress may of course protect the
secrecy of telephone messages by making
them, when intercepted, inadmissible in
evidence in federal criminal trials, by di-
rect legislation,! and thus depart from the
common law of evidence. But the courts
may not adopt such a policy by attributing
an enlarged and unusual meaning to the
Fourth Amendment. The reasonable view
is that one who installs in his house a tele-
phone instrument with connecting wires
intends to project his voice to those quite
outside, and that the wires beyond his
house and messages while passing over
them are not within the protection of the
Fourth Amendment. Here these who in-
tercepted the projected voices were not in
the house of either party to the conversa-
tion.

Neither the cases we have cited nor any
of the many federal decisions brought to
our attention hold the Fourth Amendment

1 Editors’ Note: This was done in the Communications Act of 1934, § 605, 48 Stat. 1064, 1103, See
Nardone v. United States, 302 U8, 379 (1937); and Nardone v, United States, 308 U.S. 338 {1939).
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to have been violated as against a de-
fendant unless there has been an official
search and seizure of his person, or such
a seizure of his papers or his tangible
material effects, or an actual physical in-
vasion of his house ‘or curtilage’ for the
purpose of making a seizure,

We think, therefore, that the wire tap-
ping here disclosed did not amount to 2
search or seizure within the meaning of
the Fourth Amendment,

What has been said disposes of the only
question that comes within the terms of
our order granting certiorari in these cases.
But some of our number, departing from
that order, have concluded that there is
merit in the twofold objection overruled
in both courts below that evidence ob-
tained through intercepting of telephone
messages by governing agents was inad-
missible because the mode of ebtaining it
was unethical and a misdemeanor under
the law of Washington. To avoid any mis-
apprehension of our views of that objec-
tion we shall deal with it in beth of s
phases,

While a Territory, the English com-
mon law prevailed in Washington and
thus continued after her admission in
1889, The rules of evidence in criminal
cases in courts of the United States sitting
there, consequently are those of the com-
men law. . .

The common law rule is that the ad-
missibility of evidence 1s not affected by
the illegality of the means by which it
was obtained. Professor Greenleaf in his
work on evidence, vol. 1, 12th ed., by
Redfield, § 254 {a) says:

‘It may be mentioned in this place, that
though papers and other subjects of evi-
dence may have been diegally taken from
the possession of the party against whom
they are offered, or otherwise unlawfully
obtained, this is no valid objection to their
admissibility, if they are pertinent to the
issne. The court will not take natice how
they were obtained, whether lawfully or

unlawfully, nor will it form an issue, to
determine that question.’

Mr. Jones in his work on the same sub-
ject refers o Mr. Greenleaf’s statement,
and says:

“Where there is no violadon of a con-
stitutional guaranty, the verity of the above
statement is absolute” Vol. 5, §z073,
note 3.

The rule is supported by many English
and American cases cited by jones in vol.
5, § 2075, note 3, and § 2076, note 6; and
by Wigmore, vol. 4, §2283. It is recog-
nized by this Court in Adams v. New
York, 192 U.S. 585. The Weeks case, an-
nounced an exception to the common law
rule by excluding all evidence in the pro-
curing of which government officials took
part by methods forbidden by the Fourth
and Fifth Amendments. Many state courts
do not follow the Weeks case. Peaple v.
Defore, 242 N.Y. 13. But those who do,
treat it as an exception to the general com-
mon law rule and required by constiru-
tional limitations. . . The common law
rule must apply in the case at bar,

Nor can we, without the sanction of
congressional enactment, subscribe to the
suggestion that the courts have a discre-
tion to exclude evidence, the admission of
which is not unconstitutional, because un-
ethically secured. This would be at vari-
ance with the commeon law doctrine gen-
erally supported by authority. There is no
case that sustains, nor any recognized text
book that gives color to such 2 view. Our
general experience shows that much evi-
dence has always been receivable although
not obtained by conformity to the highest
ethics. The history of criminal trials shows
numerous cases of prosecutions of cath-
bound conspiracies for murder, robbery,
and other crimes, where officers of the law
have disguised themselves and joined the
organizations, taken the oaths and given
themselves every appearance of active
members engaged in the promotion of
crime, for the purpose of securing evi-
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dence. Evidence secured by such means
has always been received.

A standard whick would forbid the re-
ception of evidence if obtained by other
than nice ethical conduct by government
officials would make society suffer and
give criminals greater immunity than has
been known heretofore. In the absence of
controlling legislation by Congress, those
who realize the difhculties in bringing
offenders to justice may well deem it wise
that the exclusion of evidence should be
confined to cases where rights under the
Constitution would be violated by admit-
ting it.

The statute of Washington, adopted in
1909, provides {Remington Compiled Stai-
utes, 1922, § 2656 [18]) that:

‘Every person . . » who shall intercept,
read or in any manner interrupt or delay
the sending of a2 message over any tele-
graph or telephone line ... shall be
guilty of a misdemeanor.’

This statute does not declare that evi
dence abtained by such interception shall
be inadmissible, and by the common faw,
already referred to, it would not be. People
v. McDonald, 177 App. Div. (N. Y.) 8e6.
Whether the State of Washington may
prosecute and punish federal officers vio-
lating this law and those whose messages
were intercepted may sue them civilly is
not before us. But clearly a statute, passed
twenty years zfter the admission of the
State into the Union can not affect the
rules of evidence applicable in courts of
the United States in criminal cases. Chief
Justice Taney, in United States v. Reid,
1z How. 361, 363, construing the 34th
section of the Judiciary Act, said:

‘But it conld not be supposed, without
very plain words to show it, that Congress
intended to give the states the power of
prescribing the rules of evidence in trials
for offenses against the United States. For
this construction would place the criminal
jurisprudence of one sovereignty under the
contrel of another. See also Witkaup v.
United States, 127 Fed. 530, 534.

The judgments of the Circuit Court of
Appeals are afirmed. The mandates will
go down forthwith under Rule 31,

Affirmed.

Mg, Justice Hormes:

My brother Branpeis has given this case
so exhaustive an examination that I desire
to add but a few words. While I do not
deny it, I am not prepared to say that the
penumbra of the Fourth and Fifth Amend-
ments covers the defendant, although I
fully agree that Courts are apt to err by
sticking too closely to the words of 2
law where those words import a policy
that goes beyond them. Gooeh v. Oregon
Short Line R. R. Co., 258 U8, 22, 24, But
I think, as Mz. Justice Branpgis says, that
apart from the Constitution the Govern-
ment ought not to use evidence obtained
and only obtainable by a criminal act.
There is no body of precedents by which
we are bound, and which confines us to
logical deduction from established rules.
Therefore we must consider the two ab-
jects of desire, both of which we cannot
have, and make up our minds which to
choose. It is desirable that criminals should
be detected, and to that end that all avail-
able evidence should be used. Tt also is
desirable that the Government should not
itself foster and pay for other crimes, when
they are the means by which the evidence
is to be obtained. If it pays its officers for
having got evidence by crime I do not see
why it may not as well pay them for get-
ting it in the same way, and I can attach
no importance to protestations of disap-
proval if it knowingly accepts and pays
and announces that in future it will pay
for the fruits. We have to choase, and for
my part I think it a less evil that some
criminals should escape than that the Gov-
ernment should play an ignoble part.

For those who agree with me, no dis-
tinction can be taken berween the Govern-
ment as prosecutor and the Government
as judge. If the existing code does not
permit district attorneys to have a hand



Olmstead v. United States 95

in such dirty business it does not permit
the judge to allow such iniguities to suc-
ceed. See Silverthoine Lumber Co. v.
United States, 251 US. 385, And if all
that T have said so far be accepted it makes
no difference that in this casc wire tapping
is made a crime by the law of the State,
not by the law of the United States. It is
true that a State cannot make rules of evi-
dence for Courts of the United States, but
the State has authority over the conduct
in question, and I hardly think that the
United States would appear to greater ad-
vantage when paying for an odious crime
against State law than when inciting to
the disregard of its own. I am aware of
the often repeated statement that in a
eriminal proceeding the Court will pot
take notice of the manner in which papers
offered in evidence have been obtained.
But that somewhat rudimentary mode of
disposing of the question has been over-
thrown by Weeks v. United States, 232
U.S8. 383 and the cases that have followed
it. I have said that we are free to choose
between two principles of policy. Bur if
we are to confine ourselves to precedent
and logic the reason for excluding evi-
dence obtained by violating the Constitu-
tion seems to me logically to lead to ex-
cluding evidence obtained by a crime of
the officers of the law.

Mg. Justice Branpzis, dissenting.

The defendants were convicted of con-
spiring to violate the National Prohibition
Act. Before any of the persons now
charged had been arrested or indicted, the
telephones by means of which they habit-
vally communicated with one another and
with others had been tapped by federal
officers. To this end, 2 lineman of long
experience in wire-tapping was employed,
on behalf of the Government and at its
expense. He tapped eight telephones, some
in the homes of the persons charged, some
in their offices. Acting on behalf of the
Government and in their official capacity,
at least six other prohibition agents listened

over the tapped wires and reported the
messages taken. Their operations extended
over a period of nearly five months. The
typewritten record of the notes of conver-
sations overheard occupies 775 typewritten
pages. By objections seasonably made and
persistently renewed, the defendants ob-
jected to the admission of the evidence
obtained by wire-tapping, on the ground
that the Government’s wiretapping con-
stituted an unreasonable search and sei-
zure, in violation of the Fourth Amend-
ment; and that the use as evidence of the
conversations overheard compelled the de-
fendants to be witnesses against them-
selves, in viclation of the Fifth Amend-
ment.

The Government makes no attempt to
defend the methods employed by its offi.
cers. Indeed, it concedes that if wire-tap-
ping can be deemed a scarch and seizure
within the Fourth Amendment, such wire-
tapping as was practiced in the case at
bar was an unreasonable search and
seizure, and that the evidence thus ob-
tained was inadmissible. But it relies on
the language of the Amendment; and it
claims that the protection given thereby
canpot properly be held to include 2 tele-
phone conversation.

“We must never forget,” said Mr. Chief
Justice Marshall in McCalloch v. Mary-
land, 4 Wheat. 316, 407, ‘that it is 2 con-
stitution we are expounding. Since then,
this Court has repeatedly sustained the
exercise of power by Congress, under vari-
ous clauses of that instrument, over objects
of which the Fathers could not have
dreamed. . . We have likewise held that
general limitations on the powers of Gov-
ernment, like those embodied in the due
process clauses of the Fifth and Fourteenth
Amendments, do not forbid the United
States or the States from meeting modern
conditions by regulations which ‘a eentury
ago, or even half a century ago, probably
would have been rejected as arbitrary and
oppressive” Village of Euclid . Ambler
Realty Co., 272 U8, 365, 387 Buck v.
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Bell, 274 U.S8. 200. Clauses guaranteeing
to the individual protection against specific
abuses of power, must have a similar ca-
pacity of adaptation to a changing world,
It was with reference to such a clause that
this Court said in Weems v. Unized
States, 217 U.S. 349, 373 ‘Legislation,
both statutory and constitutional, is en-
acted, it is true, from an experience of
evils, but its general language should not,
therefore, be necessarily confined to the
form that evil had theretofore taken. Time
works changes, brings into existence new
conditions and purposes. Therefore a
principle to be vital must be capable of
wider application than the mischief which
gave it birth. This is peculiarly true of
constitutions. They are not ephemeral en-
actments, designed to meet passing occa-
sions. They are, to use the words of Chief
Justice Marshall “designed to approach
immortality as nearly as human institu-
tions can approach it.” The future is their
care and provision for events of good and
bad tendencies of which no prophecy can
be made. In the application of a constitu-
tion, therefore, our contemplation cannot
be only of what has been but of what
may be. Under any other rule a constiru-
tion would indeed be as easy of applica-
tion as it would be deficient in efficacy
and power. Its general principles would
have little value and be converted by
precedent into impotent and lifeless for-
mulas. Rights declared in words might be
lest in reality)

When the Fourth and Fifth Amend-
ments were adopted, ‘the form that evil
had theretofore taken,” had bheen neces-
sarily simple. Force and violence were
then the only means known to man by
which a Government could directly effect
self-incrimination. It could compe! the in-
dividual to testify—a compulsion effected,
if need be, by torture. It could secure pos-
session of his papers and other articles
incident to his private life—a seizure ef-
fected, if need be, by breaking and entry,
Protection against such invasion of ‘the

sanctities of a man’s home and the priva-
cies of life” was provided in the Fourth
and Fifth Amendments by specific lan
guage. Boyd v. United States, 116 US. 616,
630. But ‘time works changes, brings into
existence new conditions and purposes.’
Subtler and more far-reaching means of
invading privacy have become available to
the Government. Discovery and invention
have made it possible for the Government,
by means far more effective than stretch-
ing upon the rack, to obtain disclosure in
court of what is whispered in the closet.

Moreover, ‘in the application of a con-
stitution, our contemplation cannet be only
of what has been but of what may be.’
The progress of science in furnishing the
Government with means of espionage is
not likely to stop with wire-tapping, Ways
may some day be developed by which the
Government, without removing papers
from secret drawers, can reproduce them
in court, and by which it will be enabled
to expose to a jury the most intimate oc-
currences of the home. Advances in the
psychic and related sciences may bring
means of exploring unexpressed beliefs,
thoughts and emotions. “That places the
liberty of every man in the hands of every
petty officer’ was said by James Ods of
much lesser intrusions than these. To Lord
Camden, a far slighter intrusion seemed
‘subversive of all the comforts of society.
Can it be that the Constitution affords no
protection against such invasions of indi-
vidual security?

A sufficient answer is found in Boyd v.
United States, 116 U.S. 616, 627630, 2
case that will be remembered as long as
civit liberty lives in the United States.
This Court there reviewed the history that
lay behind the Fourth and Fifth Amend-
ments. We sald with reference to Lord
Camden’s judgment in Entick v. Carring-
ton, 19 Howell’s State Trials, 1030: ‘The
principles laid down in this opinion affect
the very essence of constitutional hberty
and security. They reach farther than the
concrete form of the case there before the
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court, with its adventitious circumstances;
they apply to all invasions on the part of
the Government and its employees of the
sanctities of a man’s home and the priva-
cies of life. It is not the breaking of his
doors, and the rummaging of his drawers,
that constitutes the essence of the offence;
but it is the invasion of his indefeasible
right of personal security, personal liberty
and private property, where that right has
never been forfeited by his conviction of
some public offence,—it is the invasion of
this sacred right which underlies and con-
stitutes the essence of Lord Camden’s
judgment, Breaking into a house and
opening boxes and drawers are circum-
stances of aggravation; but any forcible
and compulsory extortion of 2 man’s own
testimony or of his private papers to be
used as evidence of a crime or to forfeit
his goods, is within the condemnation of
that judgment. In this regard the Fourth
and Fifth Amendments run almost into
each other.

In Ex parte Jackson, 66 U.S. 727, it was
held that a sealed letter entrusted to the
mail 1s protected by the Amendments. The
mail is 2 public service furnished by the
Government. The telephone is a public
service furnished by its authority. There is,
in essence, no difference between the
scaled letter and the private telephone
message. As Judge Rudkin said below:
‘T'rue the one is visible, the other invisible;
the one is tangible, the other intangible;
the one is sealed and the other unsealed,
but these are distinctions without a dif-
ference.” The evil incident to invasion of
the privacy of the telephone is far greater
than that involved in tampering with the
mails, Whenever a telephone line is
tapped, the privacy of the persons at both
ends of the line is invaded and all conver-
sations between them upon any subject,
and although proper, confidential and
privileged, may be overheard. Moreover,
the tapping of one man’s telephone line
involves the tapping of the telephone of
every other person whom he may call or

who may call him. As a means of espio-
nage, writs of assistance and general war-
rants are but puay instruments of tyranny
and oppression when compared with wire-
tapping.

Time and again, this Court in giving
effect to the principle underlying the
Fourth Amendment, has refused to place
an unduly literal construction upon it.
This was notably illustrated in the Bovd
case itself. Taking language in its ordinary
meaning, there is no ‘search’ or ‘seizure’
when a defendant is required to produce
a document in the orderly process of a
court’s procedure. “The right of the people
to be secure in their persons, houses, pa-
pers, and effects, against unreasonable
searches and seizures,” would not be vio-
lated, under any ordinary construction of
language, by compelling obedience to 2
subpoena. But this Court holds the evi-
dence inadmissible simply because the in-
formation leading to the issue of the sub-
poena has been unlawfully secured. Silver-
thorne Lumber Co. v. United States, 251
U.5. 385. Literally, there is no “search’ or
‘seizure’ when a friendly visitor abstracts
papers from an office; yet we held in
Gouled v. United States, 255 U.S. 298, that
evidence so obtained could not be used.
No court which looked at the words of
the Amendment rather than at its under-
lying purpose would hold, as this Court
did in Ex parte Jackson, 96 U.8. 727, 733,
that its protection extended to letters in
the mails. The provision against selfin-
criminatien in the Fifth Amendment has
been given an equally broad construction,
The language is; ‘No person , . . shall be
compelled in any criminal case to be a
witness against himself." Yet we have held,
not only that the protection of the Amend-
ment extends to a witness before a grand
jury, although he has not been charged
with crime, Counselman v. Hitcheock, 142
US. 547, 562, 586, bur that: ‘Tt applies
alike to civil and criminal proceedings,
wherever the answer might tend to subject
to criminal responsibility him who gives
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it. The privilege protects a mere witness
as fully as it does one who is also a party
defendant McCarthy v. Arndstein, 266
U.8. 34, 40. The narrow language of the
Amendment has been consistently con-
strued in the light of its object, ‘to insure
that a person should not be compelled,
when acting as a witness in any investi-
gation, to give testimony which might
tend to show that he himself had com-
mitted 2 crime. The privilege is limited
to criminal matters, but it is 25 broad as
the mischief against which it seeks to
guard” Counselman v, Hitcheock, supra,
p- 562,

Decisions of this Court applying the
principle of the Boyd case have settled
these things. Unjustified search and sel-
zure violates the Fourth Amendment,
whatever the character of the paper;
whether the paper when taken by the
federal officers was in the home, in an
office or elsewhere; whether the taking
was effected by force, by fraud, or in the
orderly process of a court’s precedure.
From these decisions, it follows necessarily
that the Amendment is violated by the
officer’s reading the paper without a physi-
cal seizure, without his even touching it;
and that use, in any criminal proceeding,
of the contents of the paper so examined—
as where they are testified to by a federal
officer who thus saw the document or
where, through knowledge so obtained,
a copy has been procured elsewhere—any
such use constitutes a violation of the
Fifth Amendment.

The protection guaranteed by the
Amendments is much broader in scope.
The makers of our Constitution undertook
to secure conditions favorable to the pur-
suit of happiness. They recognized the
significance of man’s spiritual nature, of
his feelings and of his intellect. They
knew that only a part of the pain, pleasure
and satisfactions of life are to be found
in material things. They sought to protect
Americans in their beliefs, their thoughts,
their emotions and their sensations. They

conferred, as against the Government, the
right to be let alone—the most compre.
hensive of rights and the right mast valued
by civilized men. To protect that right,
every unjustifiable intrusion by the Gov.
ernment upon the privacy of the indi-
vidual, whatever the means employed,
must be deemed a violation of the Fourth
Amendment. And the use, as evidence in
a criminal proceeding, of facts ascertained
by such intrusion must be deemed a viola-
tion of the Fifth.

Applying to the Fourth and Fifth
Amendments the established rule of con-
struction, the defendants” objections to the
evidence obtained by wire-tapping must,
in my opinion, be sustained. It is, of
course, immaterial where the physical
connection with the telephone wires lead-
ing imo the defendants’ premises was
made. And it is also immaterial that the
intrusion was in aid of law enforcement.
Experience should teach us to be most on
our guard to protect liberty when the Gov-
ernment’s purposes are beneficent. Men
born to freedom are naturally alert to
repel invasion of their liberty by evil
minded rulers. The greatest dangers to
liberty lurk in insidious encroachment by
men of zeal, well-meaning but without
understanding.

Independently of the constitutional ques-
tion, I am of opinion that the judgment
should be reversed. By the laws of Wash-
ington, wire-tapping is a crime. Plerce’s
Code, 1921, §8¢76 (:8). To prove its
case, the Government was obliged to lay
bare the crimes committed by its officers
on its behalf. A federal court should not
permit such a prosecution to continue. . .

The situation in the case at bar differs
widely from that presented in Burdean v.
MeDowell, 256 U.S. 465. There, only 2
single lot of papers was invalved. They
had been obtained by a private detective
while acting on behalf of a private party;
without the knowledge of any federal offi-
cial; long before anyone had thought of
instituting a federal prosecution, Here, the
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evidence obtained by crime was obtained
at the Government's expense, by its offi-
cers, while acting on its behalf; the officers
who committed these crimes are the same
officers who were charged with the en-
forcement of the Prohibition Act; the
crimes of these officers were committed
for the purpose of securing evidence with
which to obtain an indictment and to se-
cure a conviction. The evidence so ob-
tained constitutes the warp and woof of
the Government’s case. The aggregate of
the Government evidence occupies 306
pages of the printed record. More than 210
of them are filled by recitals of the derails
of the wire-tapping and of facts ascertained
thereby. There is literally no other evi-
dence of guilt on the part of some of the
defendants except that illegally obtained
by these officers. As to nearly all the de-
fendants (except those who admitted
guilt), the evidence relied upon to secure
a conviction consisted mainly of that
which these officers had so obtained by
violating the state law,

As Judge Rudkin said below: ‘Here we
are concerned with neither eavesdroppers
nor thieves. Nor are we concerned with
the acts of private individuals. . . We are
concerned only with the acts of federal
agents whose powers are limited and con-
trolled by the Constitution of the United
States.” The Eighteenth Amendment has
not in terms empowered Congress to
anthorize anyone to violate the criminal
faws of a State. And Congress has never
purported to do seo. . . The terms of ap-
pointment of federal prohibition agents
do not purport to confer upon them
authority to viclate any criminal law.
Their superior officer, the Secretary of the
Treasury, has not instructed them to com-
mit crime ¢n behalf of the United States.
It may be assumed that the Attorney
General of the United States did not give
any such instruction.

When these unlawful acts were com-
mitted, they were crimes only of the offi-
cers individually. The Government was

innocent, in legal contemplation; for no
federal official is authorized to commit
a crime on its behalf. When the Govern-
ment, having full knowledge, soughe,
through the Department of Justice, to avail
itself of the fruits of these acts in order to
accomplish its own ends, it assumed moral
responsibility for the officers’ crimes, . .
And if this Court should permit the Gov-
ernment, by means of its officers’ crimes,
to effect its purpose of punishing the
defendants, there would seem to be present
all the elements of a ratification. If so,
the Government itself would become a
lawbreaker,

Will this Court by sustaining the judg-
ment below sanction such conduct on the
part of the Executiver The governing
principle has long been sertled. It is that a
court will not redress a wrong when he
who invokes its aid has unclean hands,
The maxim of unclean hands comes from
courts of equity. But the principle prevails
alse in courts of law. Its common appli-
cation is in civil actions between private
parties. Where the Government is the
actor, the reasons for applying it are even
more persuasive. Where the remedies in-
voked are those of the criminal law, the
reasons are compelling,

The deor of a court is not barred be-
cause the plaintiff has committed a crime.
The confirmed criminal is as much en-
titled to redress as his most virtuous fellow
citizen; no record of erime, however long,
makes one an outlaw. The court’s aid is
denied only when he who seeks it has
viclated the law in connection with the
very transaction as to which he seeks legal
redress. Then aid is denied despite the
defendant’s wrong. It is denied in order to
maintain respect for law; in order to pro-
mote confidence in the administration of
justice; in order to preserve the judicial
process from contamination. The rule is
one, not of action, but of inaction. It is
sometimes spoken of as a rule of substan-
tive law. But it extends to matters of pro-
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cedure as well. A defense may be waived.
It is waived when not pleaded. But the
cbjection that the plaintff comes with un-
clean hands will be taken by the court
itself. Tt will be taken despite the wish to
the contrary of all the parties to the litiga-
tion. The court protects itself.

Decency, security and liberty alike de-
mand that government officials shall be
subjected to the same rules of conduct that
are commands to the citizen. In 2 govern-
ment of laws, existence of the government
will be imperiled if it fails to observe the
law scrupulously. Our Government is the
potent, the omnipresent teacher, For good
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or for ill, it teaches the whele people by
its example. Crime is contagious. If the
Government becomes a lawbreaker, it
breeds contempt for law; it invites every
rman to become a law unto himself; it
invites anarchy. To declare that in the
administration of the criminal law the
end justifies the means—to declare that
the Government may commit crimes in
order to secure the conviction of a private
criminal—would bring terrible retribution.
Against that pernicious doctrine this Court
should resolutely set its face.

Mr. Jusrrce Burrer, dissenting, . .

Mr. Justice SronE, dissenting. . .



