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Citizenship and Aliens

NOTE

The Supreme Court in Girouard v. United States, decided in 1946, held that
citizenship was not 1 be denied an alien who approved the principles of Ameri-
can government and could defend and support it even though religious convic-
tions prevented him from bearing arms.

It has not always been possible legally for a person to renounce allegiance to
king or country. An English court in 1571 condemned to death as a traitor a
prisoner of war who had been born in England but who had renounced allegiance
to Queen Elizabeth in becoming a subject of King Philip of Spain’ Early in
the 17th century Sir Edward Coke in the first part of the Institutes of the Laws
of England set forth as part of the common law the rule nemo potest exuere
patriam: no man may disclaim his native land, nor abjure the bond of allegiance.
Blackstone in his Commentaries declared that ‘An Englishman who removes to
France, or to China, owes the same allegiance to the king of England there as
at home, and twenty years hence as well as now. For it is a principle of universal
law, that the natural-born subject of one prince cannot by any act of his own, no,
not by swearing allegiance to another, put off or discharge his natural allegiance
to the former, , .

The doctrine of perpetual allegiance met with little opposition until the latter
part of the 18th century when the American colonies established their inde-
pendence. The Virginia legislature in 1779 passed an act in which expatriation
was declared to be a ‘natural right which all men have of relinquishing the
country in which birth or other accident may have thrown them. . )

In the exercise of its power to establish a uniform rule of naturalization, the
first Congress enacted a naturalization statute.

The Federal courts espoused the common law doctrine of perpetual allegiance.
As Chief Justice Ellsworth said: “The common law of this country remains the
same as it was before the Revolution. .. When a foreigner presents himself
here . .., and fulfills the requirements of the naturalization law, ‘we grant him
the privilege of a citizen . . . but this implies no consent of the government,
that our own citizens should expatriate themselves.”® In countries so crowded
with. inhabitants,” said Ellsworth, ‘that the means of subsistence are difficult to
be obtained, it is reason and policy to permit emigration. But our policy is dif-
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ferent; for our country is but sparsely settled, and we have no inhabitants to
spare.”

For long after the American Revolution Great Britain held to the doctrine of
perpetual allegiance, and this led to sharp conflict with the United States par-
ticularly as regards impressment. The Ministry, October 16, 1807, issued a procla-
mation ‘For Recalling and Prohibiting British Seamen from Serving Foreign
Princes and States,” part of which warned that naturalization would not be re-
garded as divesting British subjects of their duties to England. Such naturalized
persons would be pardoned if they at once returned to their proper allegiance,
otherwise they would be guilty of high treason.®

The question of expatriation assumed acute form and great indignation was
aroused in the United States when a British court in 1867 convicted several
naturalized Americans of Irish origin of treason for participation in the Fenian
movement.® At the trial of Warren and Costello, the defendants demanded as
American citizens a jury de medietate linguae, which was allowed under British
law to aliens. This demand was denied on the ground of their original British
allegiance.” *According to the law of this country,’ said the court, ‘he who is born
under the allegiance to the British Crown, cannot, by any act of his own, or by
any act of any foreign country or government, be absolved from that allegiance.”*

In 1868, Congress by joint resoiution declared the right of expatriation to be
‘a natural and inherent right of all people” In 1870, Parliament enacted 2 law
which provided in part that ‘Any British subject who has at any time before,
or may at any time after the passing of the Act, ... voluntarily become
naturalized in such foreign state, shall, from and after the time of his s¢ having
become naturalized in such foreign state, be deemed to have ceased to be 2
Bridsh subject and be regarded as an alien. . J® The expatriation controversy
between the United States and Great Britain came to an end with the Anglo-
American treaty of August, 1870.%°

The Federal government provides the rules to be followed when an alien
desires to become a citizen of the United States.™ One of the requirements is
that the petitioner must take an oath of allegiance, part of which reads as
follows: . . . I will support and defend the Constitution and laws of the United
States of America against all enemies, foreign and domestic. . 7 The Supreme
Court has construed this to mean the bearing of arms if necessary, “That it is
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the duty of citizens,” said Mr. Justice Butler speaking for the Court in United
States v. Schwimmer”® ‘by force of arms to defend our government against all
enemies whenever necessity arises is a fundamental principle of the Constiru-
tion.”® Rozika Schwimmer was ‘an uncompromising pacifist with no sense of
nationalism but only a cosmic sense of belonging to the human family. . /™
Her application was denied because she was unwilling to bear arms in defense
of the United Srates.

In United States v. Macintosh,” the application of a Canadian, a member of
the theological faculty of Yale University, was rejected on the ground that ‘he
was not willing “to promise beforehand” to take up arms, “without knowing
the cause for which (his) country may go to war. . .””* Hec was not unwilling
to bear arms in a war to which the United States was a party, but he would
‘ “have to believe that the war was morally justified.”” *” Unidted States v. Bland ™*
was decided on the same day as the Macintosh case. The applicant in this case
was a woman, also a Canadian, who ‘refused to take the oath of alleglance
prescribed by the statute to defend the Constitution and laws of the United
States against all enemies, etc., except with the written interpolation of the
words, “as far as my conscience as a Christian will allow.””** Her application
was denied,

GIROUARD v. UNITED STATES
328 U.S. 65 (1946)

Mz. Justice Dovcras delivered the opin- out any mental reservation or purpose of
ien of the Court. evasion: So help me God’

In 1943 petitioner, a native of Canada, To the question in the application ‘If
filed his petition for naturalization in the necessary, are you willing to take up arms
District Court of Massachusetts. He stated  in defense of this country?” he replied,
in his application that he understood the ‘No (Noncombatant) Seventh Day Ad-
principles of the government of the United  ventist.” He explained thar answer before
States, believed in its form of government, the examiner by saying ‘it is a purely re-

and was willing to take the cath of al-
legiance (54 Stat. 1157, 8 US.C. § 735(b))
which reads as follows:

I hereby declare, on oath, that I abso-
lutely and entirely renounce and abjure
all allegiance and fidelity to any foreign
prince, potentate, state, or sovereignty of
whom or which I have heretofore been 2
subject or citizen; that | will support and
defend the Constitution and laws of the
United States of America against all ene-
mies, foreign and domestic; that 1 will
bear true faith and allegiance to the same;
and that I take this ebligation freely with-

1% 279 1.8, 644 (1923).
13 Ihid. 650.
14 Thid. 651-2.

18 Ihid. 62g.
17 Eid.

15283 1S, o5 {1931).

ligious matter with me, I have no political
or personal reasons other than that’ He
did not claim before his Selective Service
board exemption from all military service,
but only from combatant military duty.
At the hearing in the District Court peti-
tioner testified that he was a member of
the Seventh Day Adventist denomination,
of whom approximately 10,000 were then
serving in the armed forces of the United
States as non-cornbatants, especially in the
medical corps; and that he was willing to
serve in the army but would not bear
arms. The Distriet Court admitted him to
18383 U.S. 636 (1931).

18 Ihid.
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citizenship, The Circuit Court of Appeals
reversed, one judge dissenting. 149 F. 2d
760. It took that action on the authority
of United States v. Schwimmer, 279 U8,
644; United States v. Macintash, 282 U8,
603, and United States v. Bland, 283 U S,
636, saying that the facts of the present
case brought it squarely within the princi-
ples of those cases. The case is here on a
petition for a writ of eertiorari which we
granted so that those autherities might be
re-examined.

The Schuimmer, Macintosh and Bland
cases involved, as doss the present one, a
question of statutory construction. At the
time of those cases, Congress required an
alien, before admission to citizenship, to
declare on oath in open court that ‘he will
support and defend the Constitution and
laws of the United States against all ene-
nies, foreign and domestic, and bear true
faith and allegiance to the same” It also
required the court to be satisfizd that the
alien had during the five-year period im-
mediately preceding the date of his appli-
cation ‘behaved as a2 man of good moral
character, attached to the principles of the
Constitution of the United States, and
well disposed to the good order and hap-
piness of the same.” Those provisions were
reenacted into the present law in substan-
tially the same form.

While there are some factual distine-
tions between this case and the Schwim-
mer and Macintosh cases, the Bland case
on its facts is indistinguishable. But the
principle emerging from the three cases
obliterates any factual distinction among
them. As we recognized in 1z re Summers,
325 U.S. 561, 572, 577, they stand for the
same general rule—that an alien who re-
fuses to bear arms will not be admitred
to citizenship. As an original propesition,
we could not agree with that rule. The
fallacies underlying it were, we think,
demonstrated in the dissents of Mr. Justice
Holmes in the Schwimmer case and of
Mr. Chief Justice Hughes in the Magin.
fosh case.

The oath required of aliens does not in
terms require that they promise to bear
arms. Nor bas Congress expressly made
any such finding a prerequisite to citizen-
ship. To held that it is required is to read
it into the Act by implication. Bur we
could not assume that Congress intended
to make such an abrupt and radical de-
parture from our traditions unless it spoke
10 unequivecal terms.

The bearing of arms, lmportant as it is,
is not the only way in which our institu-
tions may be supported and defended,
even in times of great peril. Total war in
its modern form dramatizes as never be-
fore the great cooperative eflort necessary
for victory. The nuclear physicists who
developed the atomnic bomb, the worker
at his lathe, the seaman on cargo vessels,
construction battalions, nurses, engineers,
litter bearers, doctors, chaplains—these,
too, made essential contributions. And
many of them made the supreme sacrifice.
Mr. Justice Holmes stated in the Schainm-
mer case {279 US. p. 655) that ‘the
Quakers have done their share to make
the country what it 1s.” And the annals of
the recent war show that many whose re-
ligious scruples prevented them from bear-
ing arms, nevertheless were unselfish par-
ticipants in the war effort. Refusal to bear
arms is not necessarily a sign of disloyalty
or a lack of attachment to our institutions,
One may serve his country faithfully and
devotedly, though his religious scruples:
make it impossible for him to shoulder a
rifle. Devotion to cne’s country can be as
real and as enduring amoeng non-combat-
anis as among combatants. One may ad-
here to what he decms to be his obli-
gation to God and yet assume all miki-
tary risks to secure victory., The effort of
war is indivisible; and those whose re-
ligious scruples prevent them from killing
are no less patriots than those whose spe-
cial traits or handicaps result in their as-
signment to duties far behind the fighting
front. Each is making the utmost contri-
bution according to his capacity, The fact
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that his role may be limited by religious
convictions rather than by physical char-
acteristics has no necessary bearing on his
attachment to his country or on his will-
ingness to support and defend it to his
utmost.

Petitioner’s religious scruples would not
disqualify him from becoming 2 member
of Congress or holding other public offices.
While Article vi, Clause 3 of the Constitu-
tion provides that such officials, both of
the United States and the several States,
‘shall be bound by Oath or Afirmation,
to support this Constitution, it signifi-
cantly adds that ‘no religious Test shall
ever be required as a Qualification to any
Office or public Trust under the United
States. The oath required is in no material
respect different from that prescribed for
aliens under the Nationality Act. It has
Jong contained the provision ‘that I will
support and defend the Constiturion of
the United States against all enemies,
foreign and domestic; that I will bear true
faith and allegiance to the same; that [
take this obligation freely, withour any
mental reservation or purpose of evasion.’
RS, §1757, 3 USLC. §16. As Mr. Chief
Justice Hughes stated in his dissent in the
Macintosh case (283 U.S. p. 631), ‘the
history of the struggle for religious liberty,
the large number of citizens of our coun-
try, from the very beginning, who have
been unwilling to sacrifice their religions
convictions, and in particular, those who
have been conscientiously opposed to war
and who would not yield what they sin-
cerely believed to be their allegiance to the
will of God'—these considerations make it
impossible to conclude ‘that such persons
are to be deemed disqualified for public
office in this country because of the re-
quirement of the ocath which must be
taken before they enter upon their duties.

There is not the slightest suggestion that
Congress set 2 stricter standard for aliens
seeking admissien to citizenship than it
did for officials who make and enforce the
laws of the nation and administer its af-

fairs. It is hard to believe that one need
forsake his religious scruples to become
a citizen but not to sit in the high councils
of state.

As Mr. Chief fustice Hughes pointed
out (Unized States v. Macintosh, supra,
p. 633) religious scruples against bearing
arms have been recognized by Congress
in the various draft laws. This is true of
the Seclective Training and Service Act
of 1940 (54 Stat. 889, 50 US.C. App.
§ 305(g)) as it was of earlier acts. He who
is inducted into the armed services takes
an oath which includes the provision ‘that
I will bear true faith and allegiance to the
United States of America; that I will serve
them honestly and faithfully against all
their enemics whomsoever.” 41 Stat. 8og,
10 U.S.C. § 1581. Congress has thus recog-
nized that one may adequately discharge
his obligarions as a citizen by rendering
non-combatant as well as combatant serv-
ices. This respect by Congress over the
years for the conscience of those having
religious scruples against bearing arms is
cogent evidence of the meaning of the
oath. It is recognition by Congress that
even in time of war one may truly support
and defend our instimations though he
stops short of using weapons of war.

That construction of the naturalization
vath received new support 1n 1¢42. In the
Second War Powers Act, 56 Stat. 176, 182,
8 U.S.C, Supp. 1v, §1oo1, Congress re-
laxed certain of the requircments for aliens
who served honorably in the armed forces
of the United States during World War
II and provided machinery to expedite
their mnaturalization. Residence require-
ments were relaxed, educational tests were
eliminated, and no fees were required. But
no change in the oath was made; nor was
any change made in the reguirement that
the alien be attachied to the principles of
the Constitution. Yet it is clear that these
new provisions cover non-combatants as
well as combatants, If petitioner had
served as a non-combatant (as he was
willing to do), he could have been admit-
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ted to citizenship by taking the identical
path which he is willing to take. Can it
be that the oath means one thing to one
who has served to the exteat permitted
by his religious scruples and ancther thing
to one equally willing to serve but whe
has not had the opportunity? It is not
enough to say that petitioner is not en-
titled to the benefits of the new Act since
he did not serve in the armed forces. He
is not secking the benefits of the expedited
procedure and the relaxed requirements.
The oath which he must take is identical
with the oath which both non-combatants
and combatants must take. Jr would, in-
deed, be a strange construction to say that
‘support and defend the Constitution and
laws of the United States of America
against all enemies, foreign and domestic’
demands something more from some than
it does from others. That cath can hardly
be adequate for one who is unwilling to
bear arms because of religious scruples
and yet exact from another a promise to
bear arms despite religious scruples,

Mr. Justice Holmes stated in the
Schwimmer case (279 US. pp. 654-55):
“if there is any principle of the Constitu-
tion that more imperatively calls for ar-
tachment than any other it is the principle
of free thought—not free thought for those
who agree with us but freedom for the
thought that we hate. I think thar we
should adhere to that principle with re-
gard to admission into, as well as to life
within this country.” The struggle for
religious liberty has through the centuries
been an effort to accommodate the de-
mands of the State to the comscience of
the individual. The victory for freedom
of thought recorded in our Bill of Rights
recognizes that in the domain of con-
science there is a moral power higher than
the State. Throughout the ages men have
suffered death rather than subordinate
their allegiance to God to the authority
of the State. Freedom of religion guaran-
teed by the First Amendment is the
product of that struggle. As we recently

stated in Unired States v. Ballard, 320 1.8,
78, 86, ‘Freedom of thought, which in-
cludes freedom of religious belief, is basic
In a society of free men. Board of Educa-
tion v. Barnetre, 319 US. 624. The test
oath is abhorrent to our tradition. Over
the years Congress has meticulously re-
spected that tradition and even in time
of war has sought to accommodate the
military requirements to the religious
scruples of the individual. We do not be-
lieve that Congress intended to reverse
that policy when it came to draft the
naturalization oath. Such an abrupt and
radical departure from our traditions
should not be implied. See Schneiderman
v. United Srates, 320 U8, 118, 132. Cogent
evidence would be necessary to convince
us that Congress took that course,

We conclude that the Schaimmer, Mac-
intosh and Bland cases do not state the
correct rule of law.

We are met, however, with the argu-
ment that even though those cases were
wrongly decided, Congress has adeopted
the rule which they announced. The argu-
ment runs as follows: Many efforts were
made to amend the law so as to change
the rule anpounced by those cases; but in
every instance the bill died in commirtee.
Moreover, when the Nationality Act of
1940 was passed, Congress reenacted the
oath in its pre-existing form, though at
the same time it made extensive changes
in the requirements and procedure for
naturalization. From this it is argued that
Congress adopted and reenacred the rule
of the Schwimmer, Maciniosh, and Bland
cases. . .

We stated in Helvering v. Hallock, 305
U.S. 106, 119, that ‘It would require very
persuasive circumstances enveloping Con-
gressional silence to debar this Court from
reexamining its own doctrines.” It is at
best treacherous to find in Congressional
silence alone the adoption of a controlling
rule of law. We do not think under the
circumstances of this legislative history
that we can properly place on the shoul-
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ders of Congress the burden of the Court’s
own error. The history of the 1940 Act is
at most equivocal. It contains no affirma-
tive recognition of the rule of the Schwim-
mer, Macintosh and Bland cases. 'The
silence of Congress and its inaction are
as consistent with a desire to leave the
problem fluid as they are with an adoption
by silence of the rule of those cases. But
for us, it is enough to say that since the
date of those cases Congress never acted
affirmatively on this question but once and
that was in T942. At that time, as we have
noted, Congress specifically granted nat-
uralization privileges to non-combatants
who like petitioner were prevented From
bearing arms by their religious scruples.
That was affirmative recognition that one
could be attached to the principles of our
government and could support and defend
it even though his religious convictions
prevented him from bearing arms. And,
as we have said, we cannot believe that
the cath was designed to exact something
more from one person than from another,
Thus the affirmative action taken by Con-
gress in 1042 negatives any inference that
otherwise might be drawn from its silence
when it reenacted the cath in 1g4o.
Reversed.

Mrz. Justice Jacksow took no part in
the consideration or decision of this case.
Mr. Cuier JusTice Stone dissenting.

1 think the judgment should be af-
firmed, for the reason that the court be-
low, in applying the contrelling provisions
of the naturalization statutes, correctly ap-
plied them as earlier construed by this
Court, whose construction Congress has
adopted and confirmed.

In three cases decided more than fifteen
years ago, this Court denied citizenship
to applicants for naturalization who had
announced that they proposed to take the
prescribed oath of allegiance with the
reservation  or qualification that they
would not, as naturalized citizens, assist
in the defense of this country by force of

arms or give their moral support to the
government in any war which they did
not believe to be morally justified or in
the best interests of thc country. See
United States v. Schwimmer, 279 US.
644; United Staves v. Macintosh, 283 U.S,
6o5; United Srares v, Bland, 283 U 8. 636,

In each of these cases this Court held
that the applicant had failed to meet the
conditions which Congress had made pre-
requisite to naturalizatton by §4 of the
Naturalizatior Act of June 29, rgo6, c.
3502, 34 Stat. 506, the provisions of which,
here relevant, were enacted in the Nation-
ality Act of October 14, 1940, See ¢. 876,
54 Stat, 1737, as amended by the Act of
March 27, 1942, ¢. 199, 56 Stat. 176, 182-
183, and by the Act of December 7, 1942,
c. 6go, 56 Stat. 1041, 8 U.S.C. §§ 707, 735.
Section 4 of the Naturalization Act of
1906, paragraph ‘Third,” provided that
before the admission to citizenship the ap-
plicant should declare on cath in open
court that ‘he will support and defend the
Constitution and laws of the United States
against al] enemies, foreign and domestic,
and bear true faith and allegiance to the
same.” And paragraph ‘Fourth’ required
that before admission it be made to appear
‘to the satisfaction of the court admitting
any alien to citizenship’ that at least for a
peried of five years immediately preceding
his application the applicant ‘has bchaved
as a2 man of good moral character, attached
to the principles of the Caonstitution of the
United States, and well disposed to the
good order and happiness of the same.” In
applying these provisions in the cases men-
tioned, this Court held enly that an appli-
cant who is unable to take the ocath of
allegiance without the reservations or
qualifications insisted upon by the appli-
cants in those cases manifests his want of
attachment to the principles of the Consti-
tution and his unwillingness wo meet the
requirements of the oath, that he will sup-
port and defend the Constitution of the
United States and bear true faith and al-
legiance to the same, and so does not
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comply with the statutory conditions of
his naturalization. No question of the con-
stitutional power of Congress to withhold
citizenship on these grounds was involved.
That power was not doubted. See Selective
Draft Law Cases, 245 U.S. 366; Hamilton
v. Regents, 293 U.S. 245. The only ques-
tion was of construction of the statute
which Congress at all times has been free
to amend if dissatisfied with the construc-
tion adopted by the Court,

With three other Justices of the Court
I dissented in the Macrntosh and Bland
cases, for reasons which the Court now
adopts as ground for overruling them.
Since this Court in three considered earlier
opinions has rejected the construction of
the statute for which the dissenting Jus-
tices contended, the question, which for
me is decisive of the present case, is
whether Congress has likewise rejected
that construction by its subsequent legis-
lative action, and has adopted and con-
firmed the Court’s carlier construction of
the statutes in question. A study of Con-
gressional action taken with respect to
proposals for amendment of the naturali-
zation laws since the decision in the
Schrwimmer case, leads me te conclude
that Congress has adopted and confirmed
this Court’s earlier construction of the
naturalizarion laws. For that reason alone
I think that the judgment should be af-
firmed.

The construction of the naturalization
statutes, adopted by this Court in the three
cases mentioned, immediately became the
target of an active, publicized legislative
attack in Congress which persisted for a
pericd of eleven years, until the adoption
of the Natlonality Act in 1940. Two days
after the Schwimmer case was decided, a
bill was introduced in the House, H.R.
3347, 71t Cong., 1st Sess., to give the
Naturalization Act a construction contrary
to that which had been given to it by this
Court and which, if adopted, would have
made the applicants rejected by this Court
in the Schwimmer, Macintosh and Bland

cases eligible for citizenship, This effort to
establish by Congressional action that the
construction which this Court had placed
on the Naturalization Act was not one
which Congress had adopted or intended,
was rencwed without success after the de-
cisiony in the Macintosh and Bland cases,
and was continued for a peried of about
ten years. All of these measures were of
substantially the same pattern as HR. 297,
#2d Cong., 1st Sess, introduced Decem-
ber 8, 1931, at the first session of Congress,
after the decision in the Macinstosh case.
It provided that no person otherwise quali-
fied ‘shall be debarred from citizenship
by reason of his or her religious views or
philosophical epinions with respect to the
lawfulness of war as a means of settling
international disputes, but every alien ad-
mitted to citizenship shall be subject to
the same cbligation as the native-born
citizen.” H.R. 3547, 71t Cong., 1st Sess.,
introduced immediately after the decision
in the Schuimmer case, had contained a
like provision, but with the omission of
the last clause beginning ‘but every alien)
Hearings were had before the House Com-
mittee on Immigration and Naturalization
on both bills at which their proponents
had stated clearly their purpose to set aside
the interpretation placed on the ocath of
allegiance by the Schwimmer and Macin-
tosk cases. There was opposition on each
occasion. Bills identical with FLR. 297
were introdoced in three later Congresses.
None of these bills were reported out of
Commiuee. The other proposals, all of
which failed of passage . . . had the same
puspose and differed only in phraseclogy.

Thus, for six successive Congresses, over
a period of more than a decade, there were
continuously pending before Congress in
one form or another proposals to overturn
the rulings in the three Supreme Court de-
cisions in question. Congress declined to
adopt these proposals after full hearings
and after speeches en the floor advecating
the change. 72 Cong. Rec. 6966-7; #5th
Cong. Rec. 15354-7. In the meantime the
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decisions of this Court had been followed
in Clarke’s Case. 30t Pa. 321; Beale v.
United States, 71 F. 2d 737; In re Warken-
tin, 93 F. 2d 42. In Beale v. United States,
supra, the court pointed out that the pro-
posed amendments affecting the provisions
of the statutes relating to admission to citi-
zenship had failed, saying: “We must con-
clude, therefore, that these statutory re-
quiremeats as construed by the Supreme
Coust have Congressional sanction and
approval’

Any doubts that such were the purpose
and will of Congress would seem to have
been dissipated by the reenactment by
Congress in 1940 of Paragraphs ‘Third’
and ‘Fourth’ of § 4 of the Naturalization
Act of 1006, and by the incorporation in
the Act of 1940 of the very form of oath
which had been administratively pre-
scribed for the applicants in the Schwim-
mer, Macintosh and Bland cases. See Rule
8(c}, Naturalization Regulations of July
1, 1929.

The Nationality Act of 1940 was a com-
prehensive, slowly matured and carefully
considered revision of the naturalization
laws. The preparation of this measure was
not only delegated o a Congressional
Committee, but was constdered by a com-
mittee of Cahiner members, one of whom
was the Attorney General. Both were
aware of our decisions in the Schaimmer
and related cases and that no other ques-
tion pertinent to the naturalization laws
had been as persistently and continuously
before Congress in the ten years following
the decision in the Schwimmer case, The
modifications in the provisions of Para-
graphs “Third’ and ‘Fourth’ of § 4 of the
1906 Act show conclusively the careful
attention which was given to them.

In the face of this legislative history the
‘failure of Congress ta alter the Act after
it had been judicially construed, and the
enactment by Congress of legislation
which implicitly recognizes the judicial
construction as effective, is persuasive of
legislative recognition that the judicial con-

struction is the correct ome. This is the
more so where, as here, the application
of the stamte ..., has brought forth
sharply conflicting views both on the
Court and in Congress, and where afrer
the matter has been fully brought to the
attention of the public and the Congress,
the latter has not seen fit to change the
statute.” Apex Hostery Co. v. Leader, 310
U.S. 469, 488-g. . . It is the responsibility
of Congress, in reenacuing a statute, to
make known its purpose in a controversial
matter of interpretation of Its former
language, at least when the matter has,
for over a decade, been persistently
brought to its attention. In the light of
this legislative history, it is abundantly
clear that Congress has performed that
duty. In any case it 15 not lightly to be
implied that Congress has failed to per-
form it and has delegated to this Court
the responsibility of giving new content to
language deliberately readopted after this
Court has construed it. For us to make
such an assumption is to discourage, if not
to deny, legislative responsibility. By thus
adepting and confirming this Court’s con-
struction of what Congress had enacted in
the Naturalization Act of 1906 Congress
gave that construction the same legal sig-
nificance as though it had written the very
words inte the Act of 1940.

The only remaining question is whether
Congress repealed this construction by en-
actment of the 1942 amendments of the
Nationality Act. That Act extended spe-
clal privileges to applicants for naturaliza-
tion who were aliens and who have served
in the armed forces of the United States
in time of war, by dispensing with or
modifying existing requirements, relating
to declarations of intention, period of resi-
dence, education, and fees. It left un-
changed the requirements that the appli-
cant’s behavior show his attachment to
the principles of the Constitution and that
he take the oath of allegiance. In adopting
the 1942 amendments Congress did not
have before it any question of the cath of



Girouard v. United States 69

allegiance with which it had been con-
cerned when it adopted the 1g40 Act. In
1942 it was concerned with the grant of
special favors to those seeking naturaliza-
vion whe had worn the uniform and ren-
dered military service in time of war and
who could satisfy such naturalization re-
quirements as had not been dispensed with
by the amendments. In the case of those
entitled to avail themselves of these privi-
leges, Congress left it to the naturalization
authorities, as in other cases, to determine
whether, by their applications and their
conduct in the military service, they satisfy
the requirements for nawuralization which
have not been waived.

It is pointed our that one of the 1942
amendments, 8 US.C, Supp. v, § 1004,
provided that the provisions of the amend-
ment should not apply to ‘any conscien-
tious cbjector who performed no military
duty whatever or refused to wear the uni-
form.” It is said that the implication of
this provision Is that conscientious ob-
jectors who rendered noncombatant serv-
ice and wore the uniform were, under the
1542 amendments, to be admitted to citi-
zenship. From this it is argued that since
the 1942 amendments apply to those who
have been in noncombatant, as well as
combatant, military service, the amend-
ment must be taken to include some who
have rendered noncombarant service who
are also conscientious objectors and who
would be admitted to citizenship under
the 1942 amendments, even though they
made the same reservations as to the oath
of allegiance as did the applicants in the
Schurimmer, Macintosh and Bland cases,
And it is sald that although the 1942
amendments are not applicable to peti-
tioner, who has not been in military serv-
ice, the oath cannot mean one thing as to
him and another as to those who have
been in the noncembarant service.

To these suggestions there are two
answers. One is that if the 1942 amend-
ment be construed as including noncom-
batants who are also conscientious objec-

tors, who are unwilling to take the oath
without the reservations made by the ap-
plicants in the Schuimmer, Macintosh and
Bland cases, the only effect would be to ex-
empt noncombatant conscientious objectors
from the requirements of the oath, which
had clearly been made applicable to all
objectors, including petitioner, by the Na-
tionality Act of 1940, and from which peti-
tioner was not exempted by the 1942
amendments. If such is the copstruction
of the 1942 Act, there is no constitutional
or statutory obstacle to Congress’ taking
such action. Congress if it saw fit could
have admitted to citizenship these who
had rendered noncombatant service, with
a modified ocath or withour any oath at
all. Petitioner has not been so exempted.
Since petitioner was never in the mili-
tary or naval forces of the United States,
we need not decide whether the 1942
amendments authorized any different cath
for those who had been in nencombatant
service than for others. The amendments
have been construed as requiring the same
oath, without reservations, from conscien-
tious objectors, as from others. Iz re Niel-
sen, 6o F. Supp. 240. Not all of those who
rendered noncombatant service were con-
scientious objectors. Few were, There were
others in the noncombatant service who
had announced their conscientious objec-
tions to combatant service, who may have
waived or abandoned their objections,
Such was the experience in the First
World War. See ‘Statement Concerning
the Treatment of Conscientious Objectors
in the Army,” prepared and published by
direction of the Sccretary of War, Juane
18, 1919. All such could have taken the
cath withour the reservations made by the
applicants in the Schwimmer, Macintosh
and Blend cases and would have been
entitled to the benefits of the 1942 amend-
ments, provided they had performed mili-
tary duty and had not refused to wear the
uniform. The fact that Congress recog-
nized by indirection, in 8 U.S.C., Supp.
v, § 1004, that those who had appearsd
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in the role of conscientous objectors,
might become citizens by taking the oath
of allegiance and establishing their attach-
ment to the principles of the Constitution,
does not show that Congress dispensed
with the requircments of the oath as con-
strued by this Court and plainly confirmed
by Congress in the Natomality Act of
1940, There is no necessary Inconsistency
in this respect between the 1640 Act and
the 1942 amendments, Without it repeal
by implication is not favored. .. The
amendments and their legislative history

give ne hint of any purpose of Congress to
relax, at least for persons who had ren.
dered no military service, the requirements
of the oath of allegiance and proofl of at-
tachment to the Constitution as this Court
had interpreted them and as the Nation-
ality Act of 1940 plainly required them to
be interpreted. It is not the function of
this Court to disregard the will of Con-
gress in the exercise of its constitutional
power.

Mz, Justrer Reep and Mr. Justics
FrankrurTER join m this opinion.



