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National Supremacy and the Implied Powers

NOTE

In McCulioch v. Maryland the Supreme Court set forth with fullness and clarity
the doctrine of implied powers, and for the first time grappled with the connect-
ing problems of two powerful economic instrumentalities, namely, the Bank of
the United States and the tax power of the states. The Court also affirmed the
doctrine of national supremacy.

The first Baok of the United States was chartered by Congress in x7¢1. This
was in accord with a proposal of the Secretary of the Treasury, Alexander Ham-
ilton, wha, in company with other Federalists, desired commercial and financial
stability, and who considered a national bhank as one means among several of
realizing that stability.

Hamilton wanted a sound circulating medium, a reliable depository for the
public funds, and an agency for the collection and disbursement of the revenues.
He wished to increase the amount of fluid capital in the country, to restrain state
bank issues, to aid the government in arranging loans, and to provide business-
men with opportunity for safe Investment; in general, he wished to improve the
national credit.

Both Jefferson and the erstwhile Federalist, James Madison, opposed the estab-
lishment of such an institution, the chief argument being that the Constitution
did not empower Congress to charter a bank. Hamilton's arguments, however,
prevailed, and the Bank was incorporated for a period of twenty years with a
capital of ten million dollars. The Federal government was to subscribe two
million dollars while private investors were to subscribe eight million. The Bank’s
notes were to be recejvable as taxes as long as they were redeemable in specie.

Though the first Bank of the United States was efhciently managed and salu-
tary in its effects upon the commercial and financial interests of the country, it
was not a popular institution. Monopolies were not popular and the Bank was a
virtual monopoly; Englishmen were not popular among the followers of Jefferson,
and most of the Bank stock was held by Englishmen; the popularity of the Fed-
eralists, which had never been great, was declining, and the Bank was directed
by Federalists; a great part of the people favored states” rights and localism,
and the Bank was a powerful agency of a central government; finally, because
the Bank laid a restraining hand upon the activities of state banks and thus
denied them much lucrative business, these institutions hated the Bank, As a
consequence, when the Bank’s charter expired in 1811, during the administration
of James Madison, it was not renewed. George Clinton, president of the Sepate,
cast his deciding vote against the bill which would have extended the life of the
first Bank. ‘[T The power to create corporations,’ he said, ‘s not expressly granted
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16 National Supremacy and the Implied Powers

[in the Constitution]; it is a high attribute of sovereignty, and in its nature not
accessorial or derivative by implication. . /%

Thus, at the commencement of the War of 1812 the Federal government was
without an adequate fiscal agent; and foreign holders of the Bank's stock with-
drew 2 great quantity of specie which was sorely needed in this country. Within
five years the number of state banks increased from 88 to 246; and the amount
of money in circulation rose from forty-five million to about one hundred millicn
dollars. In his opening address to the New York legislature in 1812, Governor
Tompkins declared: ‘It has already been announced, that petitions for new banks,
to the amount of eighteen and a half millions of capital, will be presented during
the present session. . . [OJur existing bank capital . . . amounts to nearly thir-
teen millions of dollars. The debts which may now be legally contracted upon
that capital, are thirty-nine millions; and if eighteen millions and a half of addi-
tional capital should be granted, the banks of this state alone, will then be enabled
to contract debts, or in other words to Issue their paper to the enormous sum
of ninety-four millions of dollars, a sum at least sixteen times greater than the
whole specie capital of the state. A failure to discharge such a debt will produce .
universal bankruptcy and ruin.’?

Governor Tompkins spoke of ‘the difficulty experienced by enterprising farm-
ers, manufacturers and mechanics to raise money at lawful interest upon the best
security; and hence it follows, that the necessity of temporary pecuniary relief,
frequently drives them into the embraces of unprincipled, avaricious usurers, who
ferulize upon the wants and distresses of the needy and unfortunate.”® Albert J.
Beveridge, the biographer of John Marshall, declares that during this period,
‘local banking began a course that ended in a mad carnival of roguery, to the
ruin of legitimate business and the impoverishment and bankruptey of hundreds
of thousands of the general public.’*

In his seventh annual message to Congress, 5 December 1815, President Madi-
son proposed the establishment of a second national bank in order that ‘the
benefits of an uniform national currency should be restored to the community.’
And in 1816, the second Bank of the United States was incorporated. Despite
the need for such an institution, it was bitterly opposed. At the instigation of the
state banks, state legislatures enacted laws which, had they been enforced, would
have sharply curtailed the activities of the second Bank and thus destroyed its
usefulness. The means employed was taxation,

The constitutions of Indiana, 1816, and llinois, 1818, restricted the business of
banking to those banks chartered by the state. Georgia, Tennessee, North Caro-
lina, Kentucky, Ohio, and Maryland placed special taxes upon branches of the
Bank of the United States.” The Maryland law provided for the payment of a
$15000 tax only if the bank not chartered by the legislature issued ‘notes, in

1Quoted in Adams, Henry, History of the United States of America Daring the Administration of
James Madison, New York, 1630, Bodk v, p. 337.

£ Lincoln, Charles Z., Messages end Papers Jrom the Governors, Albany, 1909, 1, p. 6g6.

F1bid. p. 698.

& The Life of John Marshal, Boston, 1920, v, p. 177,
5 See Swisher, Carl Brent, dmerican Constitnzional Development, Boston, 1943, pp. 193-4.
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any manner . . . except upon stamped paper (supplied by the state) of the fol-
lowing denominations: that is to say, every five dollar note shall be upon a
stamp of ten cents; every ten dollar note, upon a stamp of rwenty cents; every
twenty dollar note upon 2 stamp of thirty cents . . ., and so on, up to ‘every
thousand dollar note, upon a stamp of twenty dollars.’

Me¢Cullock v. Maryland had its beginnings in an action of debt brought by
John James, who sued as an informer in behalf of himself and the State of
Maryland to recover a penalty of §100 from James MeCulloch, cashier of the
Baltimore branch of the Bank of the United States, for circulating an unstamped
banknote in violation of the state taxing stature, In the court of original jurisdic-
tion, the Baltimore County Court, the decision was in favor of the State. The
tax law was again upheld by the Maryland Court of Appeals, and an appeal on
a writ of error carried the case to the United States Supreme Court.

McCULLOCH v. MARYLAND
4 Wheaton 316 (181g)

Marsiarr, C. ], delivered the opinion
of the Court,

In the case now to be detcrmined, the
defendant, a sovercign stare, denies the
obligation of a law cnacted by the legis-
lature of the Union, and the plaindfi,
on his part, contests the validity of an
act which has been passed by the legis-
lature of thar state. The ceonstitution of
our country, in its most interesting and
vital parts, is to be censidered; the con-
flicting powers of the government of the
Union and of its members, as marked
in that constitution, are to be discussed:
and an opinion given, which may essen-
tially influence the great operations of
the government. No tribunal can ap-
proach such a question without a deep
sense of its importance, and of the awlul
responsibility involved in its deciston. But
it must be decided peacefully, or remain a
source of hestile legislation, perhaps of hos-
tility of a still more serious nature; and if
it is to be se decided, by this tribunal alone
can the decision be made. On the supreme
court of the United States has the con-
stitution of our country devolved this im-
portant duty.

& MeCulloch v. Marylend, 4 Wheat, 316, 321.

The frst question made in the cause
is—has congress power to incorporate a
bank?

It has been truly said, that this can
scarcely be considered as an open ques-
tion, entirely unprejudiced by the former
proceedings of the nation respecting it.
The principle now contested was intro-
duced at a very early period of our his-
tory, has been recognized by many suc-
cessive legistatures, and has been acted
upon by the judicial department, in cases
of peculiar delicacy, s a law of undoubted
obligation.

It will not be denied that a bold and
daring usurpation might bhe resisted, after
an acquiescence still longer and more
complete than this. But it is conceived
that a doubtful question, one on which
human reason may pause, and the human
judgment be suspended, in the decision of
which the great principles of liberty are
not concerned, but the respective powers
of those who are equally the representa-
tives of the people, are to be adjusted; if
not put at rest by the practice of the gov-
ernment, ought to receive a considerable
impression from that practice. An expost-
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tion of the constitution, deliberately estab-
lished by legislative acts, on the faith of
which an immense property has been ad-
vanced, ought not to be lightly disre-
garded.

The power now contested was exercised
by the first congress elected under the
present constitution, The bill for incor-
porating the Bank of the United Siates
did not steal upen an unsuspecting legis-
lature, and pass nnocbserved. Its principle
was completely understood, and was op-
posed with equal zeal and ability. After
being resisted, first in the fair and open
feld of debate, and afterwards in the ex-
ecutive cabinet, with as much persevering
talent as any measure has ever experi-
enced, and being supported by arguments
which convinced minds as pure and as in-
telligent as this country can boast, it be-
came a law. The original act was permit-
ted to expire; but a short experience of
the embarrassments to which the refusal
to revive it exposed the government, con-
vinced those who were most prejudiced
against the measure of its necessity and
induced the passage of the present law. It
would require no ordinary share of in-
trepidity to assert that a measure adopted
under these circumstances was a bold and
plain usurpation to which the coastitu-
tion gave no countenance. These observe-
tions belong to the cause; but they are not
made under the impression that, were the
question entirely new, the law would be
found irreconcilable with the constitution.

In discussing this question, the counsel
for the state of Maryland have deemed it
of some importance, in the construction of
the constitution, to consider that instru-
ment net as emapating from the people,
but as the act of sovereign and inde-
pendent states. The powers of the general
government, it has been said, are dele-
gated by the states, who alone are truly
sovereign; and must be exercised in subor-
dination to the states, who alone possess
supreme dominion, It would be difficult
to sustain this proposition. The conven-

tion which framed the constitution was
indeed elected by the state legislatures, But
the instrument, when it came from their
hands, was a mere proposal, without obli-
gation, or pretensions to it. It was reported
to the then existing congress of the United
States, with a request that it might ‘be
submitted to a convention of delegates,
chesen in each state by the people thereof,
under the recommendation of Its legisla-
ture, for thelr assent and ratification.” This
mode of procesding was adopted; and by
the convention, by congress, and by the
state legislatures, the instrument was sub-
mitted to the people. They acted upon it
in the only manner in which they can
act safely, effectively, and wisely, on such
a subject, by assembling in convention.
It is true, they assembled in their several
states—and where else should they have
assembled? No political dreamer was ever
wild enough to think of breaking down
the lines which separate the states, and of
compounding the American people into
one common mass, Of consequence, when
they act, they act in their states. But the
measures they adopt do net, on that ac-
count, cease to be the measures of the
people themselves, or become the measures
of the state governments.

From these conventions the constitution
derives its whole authority. The govern-
ment proceeds directly from the peeple;
is ‘ordained and established” in the name
of the people; and is declared to be or-
dained, ‘in order to form a more perfect
union, establish justice, insure domestic
tranquillity, and secure the blessings of
liberty to themsclves and to their pos-
terity.” The assent of the states, in their
sovereign capacity, is implied in calling 2
convention, and thus submitting that in-
strument to the people. But the people
were at perfect liberty to accept or reject
it; and their act was final. It required not
the affirmance, and could not be negatived,
by the state governments. The constitu-
tion, when thus adopted, was of complete
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obligation, and bound the state sovereign-
ties. . .

The government of the Union then
(whatever may be the influence of this fact
on the case), is, emphatically and truly,
a government of the people. In form, and
in substance, it emanates from them, Its
powers are granted by them, and are to
be exercised directly on them, and for
their benefir, :

This government is acknowledged by
all to be one of enumerated powers. The
principle, that it can exercise only the
powers granted to it, would seemn too
apparent to have required to be enforced
by all those arguments which its en-
lightened friends, while it was depending
before the people, found it necessary to
urge; that principle is now universally ad-
mitted. But the question respecting the ex-
tent of the powers actually granted, is per-
petually arising, and will probably con-
tinue to arise, so long as our system shall
exist. In discussing these questions, the
conflicting powers of the general and state
governments must be brought into view,
and the suprermacy of their respective laws,
when they are In opposition, must be
settled.

If any one proposition could command
the universal assent of mankind, we might
expect it would be this—that the govern-
ment of the Unien, though limited in its
powers, is supreme within its sphere of
action. This would seem to result neces-
sarily from its nature. It is the government
of all; its powers are delegated by all; it
represents all, and acts for all. Though
any one state may be willing to control
its operations, no state is willing to allow
others to control them. The nation, on
those subjects on which it can act, must
necessarily bind its component parts, But
this question is not left to mere reasor;
the people have, in express terms, decided
it by saying, ‘this constitution, and the
laws of the United States, which shall be
made in pursuance thereof,” ‘shall be the
supreme law of the land,” and by requir-

ing that the members of the state 1egisla.
tures, and the officers of the executive and
judicial departments of the states shall
take the cath of fidelity to it

The govermment of the United States,
then, though limited in its powers, is
supreme; and its laws, when made in pur-
suance of the constitution, form the su-
preme law of the land, ‘anything in the
constitution. or laws of any state to the
contrary notwithstanding.’

Among the enumerated powers, we do
not find that of establishing a bank or
creating a corporation. But there 1s no
phrase in the instrument which, like the
articles of confederation, excludes inci-
dental or implied powers; and which re
quires that everything granted shall be
expressly and minutely described. Ewven
the 1oth amendment, which was framed
for the purpose of quieting the excessive
jealousies which had been excited, omits
the word ‘expressly, and declares only
that the powers ‘not delegated to the
United States, nor prohibited to the states,
are reserved to the stares or to the peaple’;
thus leaving the question whether the
particular power which may become the
subject of contest has been delegated to
the one goverament, or prohibited to the
other, to depend on. a fair construction of
the whole instrument. The men who drew
and adopted this amendment had experi-
enced the embarrassments resulting from
the insertion of this word in the articles
of confederation, and probably cmitted it
to aveld those embarrassments. A consti-
tution, to contain an accurate detail of all
the subdivisions of which its great powers
will admit, and of all the means by which
they may be carried into execution, would
partake of the prolixity of a legal code,
and could scarcely be embraced by the
human mind. It would, probably, never
be understood by the public. Its nature,
therefore, requires, that only its great out-
lines should be marked, its important ob-
jects designated, and the miner ingredients
which compose those objects be deduced
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from the nature of the objects them-
sclves. . .

Although, among the enumerated pow-
ers of government, we do not find the
word ‘bank’ or ‘incorporation,” we find the
great powers, to lay and collect raxes; to
borrow money; to regulate commerce; to
declare and conduct a war; and to raise
and support armies and navies. The sword
and the purse, all the external relations,
and no inconsiderable portion of the in-
dustry of the pation, are entrusted to its
government. It can never be pretended
that these vast powers draw after them
others of inferior importance, merely be-
cause they are inferior. Such an idea can
never be advanced. But it may with great
reason be contended, that a government,
entrusted with such ample powers, on the
due execution of which the happiness and
prosperity of the nation so vitally depends,
must also be entrusted with ample means
for their execution. The power being
given, it is the interest of the nation to
facilitate its execution. It can never be their
interest, and cannot be presumed to have
been their intention, to clog and embarrass
its execution, by withholding the most
appropriate means, , ., But it is denied
that the government has its choice of
means; cr, that i may employ the most
convenient means, if, 1o employ them, it
be necessary to erect a corporation.

On what foundation does this argnment
rest? On this alone: the power of creating
a corporation, is one appertaining to
sovereignty, and 15 not expressly conferred
on congress. This is true. Buc all legis-
lative powers appertain to sovereignty,
The original power of giving the law on
any subject whatever, is a sovereign power;
and if the government of the Union is
restrained from creating a corporation, as
a means for performing its functions, on
the single reason that the creation of z
corporation is an act of sovereignty; if
the sufficiency of this reason be acknowl-
edged, there would be some difficulty in
sustaining the authority of congress to

pass ather laws for the accomplishment of
the same objects.

The government which has a right to
do an act, and has imposed on it the duty
of performing that act, must, according to
the dictates of reason, be allowed to select
the means; and those who contend that
it may not select any appropriate means,
that one particular mode of effecting the
ohject is excepted, take upon themselves
the burden of establishing that excep-
tion. . . The power of creating a corpora-
tion, though appertaining to sovereignty,
is not, like the power of making war, or
levying taxes, or of regulating commerce,
a great substantive and independent
power, which cannot be implied as inci-
dental to other powers, or used as a means
of executing them. It is never the end for
which other powers are exercised, but a
means by which other abjects are accom-
plished. No contributions are made 1w
charity for the sake of an incorporation,
but a corporation is created to administer
the charity; no seminary of learning is
instituted in order to be incorporated, but
the corporate character is conferred to sub-
serve the purposes of education. No city
was ever built with the sole abject of being
incorporated, but is incorporated as af-
fording the best means of being well
governed. The power of creating a cor-
poration is never used for its own sake,
but for the purpose of effecting something
else. No sufficient reason is, therefore, per-
ceived, why it may not pass as incidental
to those powers which are expressly given,
if it be a direct mode of executing them.

But the constitution of the United States
has not left the right of congress to em-
ploy the necessary means, for the execution
of the powers conferred on the govern-
ment, te general reasoning. To its enumer-
ation of powers is added that of making
‘all laws which shall be necessary and
proper, for carrying into execution the
foregoing powers, and all other powers
vested by this constitution, in the govern-
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ment of the United States, or in any de-
partment thereof.

The counsel for the state of Maryland
have urged various arguments, to prove
that this clause, though, in terms a grant
of power, is not so, in effect; but is really
restrictive of the general right, which
might otherwise be implied, of selecting
means for executing the enumerated pow-
ers. In support of this propesitien, they
have found it necessarv to contend, that
this clause was inserted for the purpose
of conferring on congress the power of
making laws, That, without it, doubts
might be entertained whether congress
could exercise its powers in the form of
legislation.

But could this be the object for which
it was inserted? A government is created
by the people, having legislative, executive,
and judicial powers. Its legislative powers
are vested in a congress, which is to con-
sist of a senate and house of representa-
tives, . . That a legistature, endowed with
legislative powers, can legislate, is a prop-
osition too seif-evident to have been ques-
tioned.

But the argument on which most re-
liance is placed, is drawn from that pe-
culiar language of this clause. Congress
is not empowered by it to make all laws,
which may have relation to the powers
conferred on the government, but such
only as may be ‘necessary and proper’ for
carrying them inte execution. The word
‘mecessary’ is considered as controlling the
whole sentence, and as limiting the right
to pass laws for the execution of the
granted powers, to such as are indispen-
sable, and without which the power would
be nugatory. That it excludes the choice
of means, and leaves to congress, in ¢ach
case, that only which is most direct and
simple.

Is it true, that this is the sense in which
the word ‘necessary’ is always used? Does
it always import an absolute physical
necessity, so strong, that one thing to
which another may be termed necessary,

cannot exist without that other? We think
it does not. If reference be had 1o its use,
in the common affairs of the world, or in
approved authors, we find that it fre.
quently imports no more than that one
thing is convenient, or useful, or essential
to another. To employ the means necessary
to an end, is generally understood as em-
ploying any means calculated to produce
the end, and not as being confined to
those single means, without which the end
would be entirely unattainable. Such is
the character of human language, that
nn word conveys to the mind, in all situa-
tions, one single definite idea; and noth-
ing is more common than to use werds in
a hgurative sense. Almost all compositions
contain words, which, taken in their rigor-
ous sense, would convey a meaning dif-
ferent from that which is obviously in-
tended. It is essential to just construction,
that many words which import something
excessive should be understood in a more
mitigated sense—in that sense which com-
mon usage justifies. The word ‘necessary’
is of this description. It has not a fixed
character peculiar to irself. It admits of all
degrees of comparison; and is often con-
nected with other words, which increase
or diminish the hmpression the mind re-
ceives of the urgency it imports. A thing
may be necessary, Very necessary, abso-
lutely or indispensably necessary. To no
mind would the same idea be conveyed
by these several phrases. The comment on
the word is well illustrated by the passage
cited at the bar, from the 1oth section of
the 1st article of the constitution. It is, we
think, impossible to compare the sentence
which prohibits a state from laying ‘im-
posts or duties on imperts or exports,
except what may be absolutely necessary
for executing its inspection laws,’ with
that which authorizes congress ‘to make
all laws which shall be necessary and
proper for carrying into execution’ the
powers of the general government, with-
out feeling a conviction that the conven-
tion understood itself to change materially
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the meaning of the word ‘necessary,’ by
prefixing the word ‘absolutely.” This word,
then, like others, is used in various senses;
and, in its construction, the subject, the
context, the intention of the person using
them, are all to be taken inte view.

Let this be done in the case under con-
sideration. The subject is the execution of
those great powers on which the welfare
of a nation essentially depends. It must
have been the intention of those who gave
these powers, to insure, so far as human
prudence could insure, their beneficial exe-
cution. This could not be done by confid-
ing the choice of means to such parrow
limits as not to leave it in the power of
congress ta adopt any which might be ap-
propriate, and which were conducive to
the end. This provision is made in 2 con-
stitution intended te endure for ages to
come, and, consequently, to be adapred to
the various cvises of human affairs. ..
The powers vested in congress may cer-
tainly be carried into execution, witheut
prescribing an eath of office. The power
to exact this security for the faithful per-
formance of duty, is not given, ner is it
indispensably necessary. The different de-
partments may be established; taxes may
be imposed and collected; armies and
navies may be raised and maintained; and
money may be borrowed, without requir-
ing 2n oath of office. It might be argued,
with as much plausibility as other inci-
dental powers have been assailed, that the
convention was not unmindful of this
subject. The cath which might be exacted
—that of fidelity te the constitution—is
prescribed, and ne other can be required.
Yet, he would be charged with insanity,
who should contend, that the legislature
might not superadd, to the oath directed
by the constitution, such other cath of
office as its wisdem might suggest.

So, with respect to the whole penal code
of the United States: whence arises the
power to punish in cases not prescribed
by the constitution? All admit that the
government may, legitimately, punish any

vialation of its laws; and yet, this is not
among the enumerated powers of congress.
The right to enforce the observance of law,
by punishing its infraciion, might be
denied with the more plausibility because
it is expressly given in some cases. Con-
gress is empowered ‘to provide for the
punishment of counterfeiting the securities
and current coin of the United Srates,’
and ‘to define and punish piracies and
felonies committed on the high seas, and
offenses against the law of nations. The
several powers of congress may exist, in
a very imperfect state, to be sure, but they
may exist and be carried into execution,
although no punishment should be in-
flicted, in cases where the right to punish
is not cxpressly given,

Take, for example, the power ‘to estab-
lish postoffices and postroads’ This
power is executed, by the single act of
making the establishment. But, from this
has been inferred the power and duty of
carrying the mail aleng the post-read,
from one post-office to another. And, from
this implied power, has again been in-
ferred the right to punish those who steal
letters from the post-office, or rob the mail.
It may be said, with some plausibility, that
the right to carry the mail, and to punish
those who rob it, is not indispensably
necessary to the establishmment of 2 pose-
office and post-road. This right is indeed
essential to the beneficial exercise of the
power, but not indispensably necessary to
its existence. . .

If this limited construction of the word
‘necessary’ must be abandoned in order
to punish, whence is derived the rule
which would reinstate it, when the gov-
ernment would carry its powers into execu-
tion by means not vindictive in their
nature? If the word ‘necessary’ means
‘needful,’ ‘requisite,” “essential,” “conducive
to,’ in order to let in the power of punish-
ment for the infraction of law; why is it
not equally comprehensive when required
to authorize the use of means which facili-
tate the execution of the powers of gov-
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ernment, without the infliction of punish-
ment?

In ascertaining the sense in which the
word ‘necessary’ is vsed in this clause of
the constitution, we may derive some aid
from that with which it is associated.
Congress shall have power ‘to make all
laws which shall be necessary and proper
to carry inte execution’ the powers of the
government. If the word ‘necessary’ was
used in that strict and rigorous sense for
which the counsel for the state of Mary-
land contend, it would be an extraordinary
departure from the usual course of the
human mind, as exhibited in composition,
to add a word, the only possible effect of
which is, to qualify that strict and rigorous
meaning; to present to the mind the idea
of some choice of means of legislation, not
strained and compressed within the nar-
row limits for which gentlemen contend.

But the argument which most con-
clusively demonstrates the error of the
construction contended for by the counsel
for the state of Maryland, is founded on
the intention of the convention, as mani-
fested in the whole clause. To waste time
and argument in proving that without
it congress might carry its powers into
execution, would be not much less idle
than to hold a lighted taper to the sun.
As little can it be required to prove, that
in the absence of this clause, congress
would have some choice of means. That it
might employ those which, in its judg-
ment, would most advantageously effect
the object to be accomplished. That any
means adapted to the end, any means
which tended directly to the execution of
the constitutional powers of the govern-
ment, were in themselves constirutional.
This clause, as construed by the state of
Maryland, would abridge, and almost an-
nithilate, this useful and necessary right of
the legislature to sclect its means. That
this could not be intended, is, we should
think, had it not been already contro-
verted, too apparent for controversy.

We think so for the following reasons:

1st, The clause is placed among the pow-
ers of congress, not among the limitarions
on those powers, 2d, Its terms purport to
enlarge, not to diminish the powers vested
in the government. It purports te be an
additional power, not a restriction on those
already granted. No reason has been, or
can be assigned, for thus concealing an
intention to parrow the discretion of the
national legislature, under words which
purport to enlarge it. The framers of the
constitution wished its adoption, and well
knew that it would be endangered by its
strength, not by its weakness. . . Had the
intention been to make this clause restric-
tive, it would unquestionably have been
so in form as well as in effect.

The result of the most careful and at-
tentive consideration bestowed upon this
clause is, that if it docs not cnlarge, it
cannot be construed to restrain the powers
of congress, or to impair the right of the
legislature to exercise its best judgment in
the selection of measures to carry into
execution the constitutional powers of the
government. 1f no other motive for its
insertion can be suggested, a sufficient one
is found in the desire to remove all doubts
respecting the right to legislate on that
vast mass of incidental powers which must
be involved in the constirution, if that
instrument be not a splendid banble,

We admit, as all must admit, that the
powers of the government are limited,
and that its limits are not to be trans-
cended, But we think the sound construc-
ton of the constitution must allew to the
pational legislature that discretion, with
respect to the means by which the powers
it confers are to be carried inte execution,
which will enable thar bedy to perform
the high duties assigned 1o it, in the man-
ner most beneficial to the people. Let the
end be legitimate, let it be within the
scope of the constitution, and all means
which are apprepriate, which are plainly
adapted to that end, which are not pro-
hibited, bur consist with the letter and
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spirit of the constitution, are constitu-
tional.

That a corporation must be considered
as a means not less usual, not of higher
dignity, not more requiring a particular
specification than other means, has been
sufficiently proved. If we look to the
origin of corporations, to the manner in
which they have been framed in that
government from which we have derived
most of our legal principles and ideas, or
to the uses to which they have been ap-
plied, we find no reason to suppose that
a constitution, omitting, and wisely omit-
ting, to enumerate all the means for carry-
ing into execution the great powers vested
in government, cught to have specified
this, Had it been intended to grant this
power, as one which should be distinct
and independent, to be exercised in any
case whatever, it would have found a
place among the enumerated powers of
the government. But being considered
merely as a means, to be employed only
for the purpose of carrying into execution
the given powers, there could be no motive
for particularly mentioning it. . .

If a corporation may be employed in-
discriminately with other means to carry
into execution the powers of the govern-
ment, no particular reason can be assigned
for excluding the use of a bank, if re-
quired for its fiscal operations. To use
one, must be within the discretion of
congress, if it be an appropriate mode of
executing the powers of government. That
it is a convenient, a2 useful, and essential
instrument in the prosecution of its fiscal
operations, is not now a subject of con-
troversy. All those who have been con-
cerned in the administration of our
finances, have concurred in representing
its importance and necessity; and so
strongly have they been felt, that states-
men of the first class, whose previous
opimions against it had been confirmed by
every circumstance which can fix the hu-
man judgment, have yiclded those opin-
ions to the exigencies of the nation. . .

But were its necessity less apparent,
none can deny its being an appropriate
measure; and if it is, the degree of its
necessity, as has been very justly observed,
is to be discussed in another place. Should
congress, in the execution of its powers,
adopt measures which are prohibited by
the constitution; or should congress, under
the pretext of executing its powers, pass
laws for the accomplishment of objects
not intrusted to the government, it would
become the painful duty of this tribunal,
should a case reguiring such a decision
come before it, to say, that such an act was
not the law of the land. But where the
law is not prehibited, and is really cal-
culated to effect any of the objects in-
trusted to the government, to undertake
here to inquire inte the degree of its neces-
sity, would be to pass the line which
circumscribes the judicial department, and
to tread on legislative ground. This court
disclaims all pretensions to such a power.

After this declaration, it can scarcely be
necessary to say that the existence of state
banks can have no possible influence on
the guestion. No trace is to be found in
the constitution, of an intention to create
a dependence of the government of the
Union on those of the states, for the exe-
cution of the great powers assigned to it
Its means are adequate to its ends; and on
those means alone was it expected to rely
for the accomplishment of its ends. To im-
pose on it the necessity of resorting to
means which it cannot control, which
another government may furnish or with-
held, would render its course precarious;
the result of its measures uncertain, and
create a dependence on other governments,
which might disappeint its mest important
designs, and is incompatible with the
language of the constitution. But were it
otherwise, the choice of means implies a
right to choose a national bank in prefer
ence to state banks, and congress alone
can make the election.

After the most deliberate consideration,
it is the unanimoeus and decided epinion
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of this court, that the act to incorporate
the Bank of the United States is a law
made in pursvance of the constitutien, and
is a part of the supreme law of the land.

The branches, proceeding from the same
stack, and being conducive to the complete
accomplishment of the object, are equally
constitutional. . .

It being the opinion of the court, that
the act incorporating the bank is constitu-
tional; and that the power of establishing
a branch in the state of Maryland might
be properly exercised by the bank itself,
we proceed to inquire—

2. Whether the state of Maryland may,
without violating the constitution, tax that
branch? That the power of taxation is one
of vital importance; that it is retained by
the states; that it is not abridged by the
grant of a similar power to the govern-
ment of the Union; that it is to be con-
currently exercised by the two govern-
ments—are truths which have never been
denied. But such is the paramount char-
acter of the constitution, that its capacity
to withdraw any subject from the action
of even this power, is admitted. The states
are expressty forbidden to lay any duties
on imports or exports, except what may
be absolutely necessary for exccuting their
inspection laws, If the obligation of this
prohibition must be conceded—if it may
restrain a state from the exercise of its
taxing power on imports and exports—the
same paramount character would seem to
restrain, as it certainly may restrain, a
state from such other exercise of this
power, as Is in its pature incompatible
with, and repugnant to, the constitutional
laws of the Union. A law, absolutely re-
pugnant to ancther, as entirely repeals that
other as if express terms of repeal were
used.

On this ground, the counsel for the
hank place its claim to be exempted from
the power of a state to tax its operations.
There is no express provision for the case,
but the claim has been sustained on a
principle which so entirely pervades the

constitution, is so intermixed with the
materials which compose it, so interwoven
with its web, so blended with its texture,
as to be incapable of being separated from
it without rendering it inte shreds. This
great principle is, that the constitution and
the laws made In pursuance thereof are
supreme; that they control the constitution
and laws of the respective states, and can-
not be controlled by them. From this,
which may be almost termed an axiom,
other propesitions are deduced as corol-
laries, on the truth or error of which, and
on their application to this case, the cause
has been supposed to depend. These are,
1st. That a power to create implies a
power to preserve: 2d. That a power to
destroy, if wielded by a different hand, is
hostile to, and incompatible with these
powers to create and to preserve: 3d. That
where this repugnancy exists, that au-
thority which is supreme must control,
not yield tw that over which it is su-
preme. . ,

The argument on the part of the state
of Maryland, is, not that the states may
directly resist a law of congress, but that
they may exercise their acknowledged
powers upon it, and that the constitution
leaves them this right, in the confidence
that they will not abuse it.

Before we proceed to examine this argu-
ment, and to subject it to the test of the
constitution, we must be permitted to be-
stow a few considerations on the nature
and extent of this original right of raxa-
tdon, which is acknowledged to remain
with the states, It is admitted that the
power of taxing the people and their
property is essential to the very existence
of government, and may be legitimately
exercised on the objects to which 1t is
applicable, te the utmost extent to which
the government may choose to carry it.
The only security against the abuse of this
power, is found in the structure of the
government itself. In imposing a tax, the
legislature acts upon its constituents, This
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is in general, a sufficient sccurity against
erroncous and oppressive taxation.

The people of a state, therefore, give to
their government a right of taxing them-
selves and their property, and as the ex-
igencies of government cannet be limited,
they prescribe no limits to the exercise of
this right, resting confidently on the in-
terest of the legislator, and on the influ-
ence of the constituents over their repre-
sentative, to guard them agamst its abuse,
But the means employed by the govern-
ment of the Union have no such security,
nor is the right of 2 state to tax them
sustained by the same theory, Those means
are not given by the people of a particular
state, not given by the constituents of the
legistature, which claim the right to tax
them, but by the people of all the states.
They are given by all, for the benefit of
all—and upon theory, should be subjected
to that government only which belongs
to all.

It may be objected to this definition,
that the power of taxation is not confined
to the people and property of a state. It
may be exercised upon every object
brought within its jurisdiction. This is
true. But to what source de we trace this
right? It is obvious, that it is an incident
of sovereignty, and is co-extensive with
that to which it is an incident. All subjects
over which the sovereign power of a state
extends, are objects of taxation; but those
over which it does not extend, are, upon
the soundest principles, exempt from taxa-
tion. This proposition may almost be pro-
nounced self-evident.

The sovereignty of a state extends to
everything which exists by its own au.
therity, or 1s intreduced by its permission;
but does it extend to those means which
are employed by congress to carry into
execution powers conferred on that body
by the people of the United States? We
think it demonstrable, that it does not.
Those powers are not given by the people
of a single state. They are given by the
people of the United States, to 2 govern-

ment whose laws, made in pursuance of
the constitution, are declared to be su-
preme. Consequently, the people of a
single state cannot confer a sovercignty
which will extend over them.

If we measure the power of tavation
residing in a state, by the extent of sover-
eignty which the people of a single state
possess, and can confer on its government,
we have an intelligible standard, appli-
cable to every case 0 which the power
may be applied. We have a piinciple
which leaves the power of taxing the
people and property of a state unimpaired;
which leaves to a state the command of
all its resources, and which places beyond
its reach, all those powers which are con-
ferred by the people of the United States
on the government of the Union, and all
those means which are given for the pur-
pose of carrying those powers into execu-
tion. We have a principle which is safe
for the states, and sale for the Union, We
are relieved, as we ounght to be, from
clashing sovereignty; from interfering
powers; from a repugnancy between a
right in one government to pull down,
what there is an acknowledged right in
another w build up; from the incompati-
bility of a right in one government to
destroy, what there is a right in another
te preserve. We are not driven to the per-
plexing inquiry, so unfit for the judicial
department, what degree of taxation is
the legitimate use, and what degree may
amount to the abuse of the power. The
attempt to use it on the means employed
by the government of the Union, in pur
suance of the constitution, is itself an
abuse, because it is the usurpation of a
power which the people of a single state
cannot give,

We find, then, on just theory, a total
failure of this original right to tax the
means employed by the government of
the Union, for the execution of its powers,
The right never existed, and the question
whether it has been surrendered, cannot
arise,
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But, waiving this theory for the present,
let us resume the inquiry, whether this
power can be exercised by the respective
states, consistently with a fair construction
of the constitution? That the power to tax
involves the power to destroy; that the
pawer to destroy may defeat and render
useless the power to create; that there is
a plain repugnance in conferring on one
government 2 power to control the con-
stitutional measures of another, which
other, with respect to those very measures,
is declared to be supreme over that which
exerts the control, are propositions not to
be denied. But all inconsistencies are to be
recenciled by the magic of the word confi-
dence. Taxation, it is said, does not neces-
sarily and unavoidably destray. To carry
it to the excess of destruction, would be
an abuse, to presume which, would banish
that confidence which is essential to all
governinent.

But is this a case of confidence? Would
the people of any one state trust those of
another with a power to control the most
insignificant aperations of their state gov-
ernment? We know they would not
Why, then, should we suppose that the
people of any one state should be willing
to trust those of another with a power to
control the cperations of a government to
which they have confided their most im-
portant and most valuable interesis? In
the legislature of the Union alone, 2re all
represented. The legislature of the Union
alone, therefore, can be trusted by the
people with the power of controlling
measures which concern all, in the confi-
dence that it will not be abused. This,
then, is not a case of confidence, and we
must consider it as it really is. . . If the
controlling power of the states be estab-
lished; if thelr supremacy as to taxation
be acknowledged; what is 1o restrain
their exercising control in any shape they
may please to give it? Their sovereignty
is not confined to taxation. That is not the
only mode in which it might be displayed.
The question is, in truth, a question of

supremacy; and if the right of the states
to tax the means employed by the general
government be conceded, the declaration
that the constitution, and the laws made
in pursuance thereof, shall be rhe supreme
law of the land, is empty and unmeaning
declamation. . .

1t has also been insisted, that, as the
power of taxation in the general and state
governments is acknowledged to be con-
current, every argument which would sus-
tain the right of the general government
to tax banks chartered by the states, will
equally sustain the right of the states to
tax banks chartered by the general gov-
ernment. But the two cases are not on
the same reason. The people of all the
states have created the general govera-
ment, and have conferred upon it the
general power of taxatien. The people of
all the states, and the states themselves,
are represented in congress, and, by their
represeniatives, exercise this power. When
they tax the chartered institutions of the
states, they tax their constituents; and
these taxes must be uniform. But when a
state taxes the operations of the govern-
ment of the United States, it acts upon
institutions created, not by their own
constituents, but by people over whom
they claim ne control. It acts upon the
measures of a government created by
others as well as themselves, for the bene-
fit of others in common with themselves.
The difference is that which always exists,
and always must exist, between the action
of the whole on a part, and the action of
a part on the whole—between the laws
of 2 government declared to be supreme,
and those of a government which, when
in opposition te those laws, is not su-
preme.

But if the full application of this argu-
ment could be admitted, it might bring
into question the right of congress to tax
the state banks, and could not prove the
right of the states to tax the Bank of the
United States.

The court has bestowed on this subject
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its most deliberate consideration. The re-
sult is a conviction that the states have
no power, by taxation or otherwise, to
retard, impede, burden, or in any manner
control the operations of the constitu-
tional laws enacted by congress to carry
into execution the powers vested in the
general government, This is, we think,
the unavoidable consequence of that su-
premacy which the constitution has de-
clared.

We are unanimously of opinion that the
law passed by the legislature of Maryland,
imposing a tax on the Bank of the United
States, is unconstitutional and veoid.

This opinion does nat deprive the states
of any resources which they originally
possessed. It does not extend to a tax paid
by the real property of the bank, in com-
mon with the other real property within
the state, nor to a tax imposed on the
interest which the citizens of Maryland
may hold in this institution, in common
with other property of the same deserip-
tion throughout the state. But this is a tax
on the operations of the bank, and is, con-
sequently, a tax on the operation of an in-
strument employed by the government of
the Union to carry its powers jnto execu-
tion. Such a tax must be unconstitutional,



