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Social Security

NOTE

Three cases concerning the Social Security Act of 1935 were decided by the
Supreme Court on 24 May 1937 The Social Security Act was passed in answer
to 2 demand for national assistance to protect individuals against the hazards
of sickness, old-age and unemployment. After the 1929 depression it became more
obvious that such misfortunes could not be met by cither individual or family
action or from local taxes. Temporary relief measures of the 1930-35 period were
designed for recovery rather than permanent programs of insurance.

President Roosevelt in presenting the social security program to Congress
pointed out that ‘security was attained in the earlier days through the interde-
pendence of members of families upon each other and of the families within 2
small community upon each other. The complexities of great communities and
of organized industry make less real these simple means of sccurity, Therefore,
we are compelled to employ the active interest of the nation as a whole through
government in order to encourage a greater security for each individual who
composes it.”* It was advocated that the program be one of co-operation between
the states and the national government. Some congressmen felt that social security
measures should provide for the greatest variation in local needs and others
doubted the constitutionality of a nation-wide program,

The Act provides for several types of social legislation and incorporates three
distinct methods of taxation and administration cach expressly separable from
the other. By this division it was expected to avoid the criticisms of the AAA
in United States v. Butler* 1f part of the Act were declared unconstitutional, the
remainder would not be invalidated.*

1. The Old Age and Survivors Insurance (OASI) is a compulsory insurance
plan provided for selected classes of wage-earners and administered directly by
the federal government. A pay roll tax is collected from employers and employees,
bur with specific exemptions, natably agricultural workers, domestic servants, self-
employed and those employed by governmental, educational, or charitable insti-
tutions. The amount of the tax was to be assessed gradually until it reached 2

1 Sterward Machine Company v. Davis, 301 US, 548 (1937), Helvering v. Daris, 301 US, 619

{1937), and Carmichael v. Southern Coal and Coke Company, 301 U8, 495 (1937), interpreting 49
Stat. 620 (1935).

2 Message of the President of the United States, Congressional Record, 73rd Cong., 2d sess. (8 June
1934}, p. 10,770, For further study of the background of social sccurity legishation see Douglas, TPaul
H., Socicl Security in the United States, New York, 1036, and Meriam, Lewis, Relief and Social
Security, Washingion, 1948,

3297 U.S. 1 {1936}, See ante, p, 142,

4 Pollock v. Farmers’ Loan and Trust Company, 158 US. 601 (1855).
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maximum of three per cent on employers and three per cent on employees 1n
1949. The tax, however, has been “frozen’ at one per cent.® The persons who meet
the qualifications for insurance are given a social security number, and a record
of carnings and payment is kept by the federal government. If the insured
complies with all provisions of the Act, he or certain of his dependents are
entitled 10 benefits after age 65. This measure was held to be a valid exercise of
the power to spend for the general welfare and the separable tax feature was
held not to be arbitrary or unreasonable.®

2. Old Age Assistance, Aid to Dependent Children, Aid to the Blind, Maternal
and Child Welfare Services, Vocational Rehabilitation and Public Health facilities
are provided on a grant-in-aid basis in the Social Security Act. By this process the
federal government, for example in the Old Age Assistance program, has made
available to the states grants to be matched on a fifty-fifty basis up to $40 a month
for men and women over 65 years of age who meet certain minimum qualifica-
tions of residence and need. In a similar fashion other grants are provided to
extend services in the other fields under specific regulations. Money for these
services comes from the United States Treasury. The Act is administered by state
and county agencies under federal supervision if the state is willing to match the
grant,

The right of a taxpayer to sue the national government or its agents on an
expenditure coming from the general funds of the Treasury was denied in
Frothingham v. Mellon ™ on the ground that there was no real case or controversy,
In that case it was claimed that grants-in-aid for maternal and child welfare under
the Sheppard-Towner Act® were not a legal expenditure of the federal govern-
ment since it did not ‘provide for the general welfare” The Court dismissed the
case for lack of jurisdiction but argued in obiter dictum that to provide for
maternal and child welfare might be considered to be for the general good of
the mation, This decision limits the possibility of bringing the grantin-aid pro-
visions of the Social Security Act to the Court,

3. Unemployment Compensation Plans are encouraged under the Social Security
Act by a system of tax credits or tax offsets extended to the states. Provision is
made for a three per cent federal pay roll tax on all business enterprises employing
eight or more persons.” In states where an unemployment compensation law,
which meets the approval of the Social Security Board has been passed, ninety
per cent of this pay roll tax is credited to the state’s unemployment compensation
fund, By a grant-in-aid process further money is appropriated for the administra-
tion of the fund.

This provision then makes it possible for the state to retain 2 portion of the

5 A 1947 amendment to the act ‘fraze’ the tax at 1 per cent through 1949, 2nd requires its increase
to 1% per cent through 1950 and 1051, and to 2 per cent thereafter, Act of August 10, 1947, Public
Law 379, ch. 510, 8oth Cong. 1st. sess,

8 Helvering v. Davis, 301 U8, 619 (1037},

7262 U.S, 447 (1921) decided with Mussechusetts v. Mellon.

8 g2 Siat. 224 (zg21).

 Agricultural workers, government officlals, and workers for educational and charitable organiza-
tions are not coverad,
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money collected from this federal pay roll tax if the state passes a satisfactory
unemployment compensation law. If no law is passed in the state, the national
government placcs the tax proceeds in its general funds. The states, however,
pass the law, not the national government. The states’ authority in the realm of
general welfare is broader, thus better provision for individual state problems can
be initiated. In Carmichael v. Southern Coal and Coke Company®® the Court
held that the Alabama unemployment compensation law did not violate the due
process and equal protection clauses of the Fourteenth Amendment nor had the
law been adopted as a result of federal coercion amounting to a violation of the
Tenth Amendment. The Steward Machine Company case was brought to ques-
tion the legality of the federal tax.

STEWARD MACHINE CO. v. DAVIS
30r U.S. 548 (1937)

Mr. JusTicr Carpozo delivered the opinion
of the Court,

The validity of the tax imposed by the
Social Security Act on employers of eight
or more is here to be determined.

Petitioner, an Alabama ecorporation,
paid a tax in accordance with the statute,
filed a claim for refund with the Commis-
sioner of Internal Revenue, and sued to
recover the payment ($46.14), asserting
a conflict berween the statute and the Con-
stitution of the United States. Upon de-
murrer the District Court gave judgment
for the defendant dismissing the com-
plaint, and the Cirenit Court of Appeals
for the Fifth Circuit affirmed. . . An im-
portant question of constitutional law
being involved, we granted certiorarl,

The Sccial Security Act {Act of August
14, 1935, €. 531, 49 Stat. 620, 42 US.C, c.
2 (Supp.}} is divided into eleven separate
titles, of which only Titles 1x and mr are
so related to this case as to stand in need
of summary.

The caption of Title 1x is “Tax on Em-
ployers of Eight or More” Every employer
(with stated exceptions} is to pay for each
calendar year ‘an excise tax, with respect
to having individuals in his employ,” the
tax to be measured by prescribed per-
centages of the total wages payable by the

10 301 U.S. 493 (193%).

employer during the calendar year with
respect to such employment. § gor. One
is not, however, an ‘employer’ within the
meaning of the act unless he employs eight
persens or more. § goy {a). There are also
other limitations of minor impertance.
The term ‘employment’ too has its special
definition, excluding agricultural labor,
domestic service in a private heme and
some other smaller classes. § go7 (c). The
tax begins with the year 1938, and is pay-
able for the first time on January 31, 1937.
During the calendar year 1936 the rate is
to be one per cent, during 1937 two per
cent, and three per cent thereafter. The
proceeds, when collected, go into the
Treasury of the United States like internal-
revenue collections generally. §gos (a).
They are not earmarked in any way. In
certain circumstances, however, credits are
allowable, § go2. If the taxpayer has made
contributions to an unemployment fund
under a state law, he may credit such con-
tributions against the federal tax, provided,
however, that the total credit allowed to
any taxpayer shall not exceed go per
centum of the tax against which it is
credited, and provided also that the state
law shall have been certified to the Secre-
tary of the Treasury by the Soctal Security
Board as satisfying certain minimum cri-
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teria. §go2. ., Some of the conditions
thus attached to the allowance of a credit
are designed to give assurance that the
state unemployment compensation. law
shall be one in substance as well as name.
Others are designed to give assurance that
the contributions shall be protected against
loss after payment to the state. To this
last end there are provisions that before
a state law shall have the approval of the
Board it must direct that the contribo-
tions to the state fund be paid over im-
mediately to the Secretary of the Treasury
to the credit of the ‘Unemployment Trust
Fund. . For the moment it is enough
to say that the Fund is to be held by the
Secretary of the Treasury, who is to invest
in government securities any portion not
required in his judgment to meet current
withdrawals. He is auothorized and di-
rected to pay out of the Fund to any com-
petent state agency such sums as it tnay
duly requisition, from the amount stand-
ing to its credit. § gog (£}.

Title 11, which is also challenged as in-
valid, has the caption ‘Grants to States
for Unemployment Compensation Admin-
istration.” Under this title, certain sums of
money are ‘authorized to be appropriated’
for the purpose of assisting the states in
the administration of their unemployment
compensation laws, the maximum for the
fiscal year ending June 30, 1936 to be
$4,000,000, and $49,000,000 for sach fiscal
year thereafter. § 301. No present appro-
priation s made to the extent of a single
dollar. All that the title does is to anthorize
future appropriations. Actually only $a2,-
250,000 of the $4,000,000 authorized was
appropriated for 1936 (Act of Feb. 11,
1936, ¢. 49, 49 Stat. 110G, T1173) and only
$20,000,000 of the $49,000,000 authorized
for the following year. Act of June 22,
1936, ¢. 68g, 49 Star. 1597, 1605. The ap-
propriations when made were not spe-
cifically out of the proceeds of the em-
ployment tax, but out of any moneys in
the Treasury. Other sections of the title
prescribe the method by whick the pay-
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ments are to be made te the state {§ 302)
and also certain conditions to be estab-
lished to the satisfaction of the Social
Security Board before certifying the pro-
priety of a payment to the Secretary of the
Treasury. § 303. They are designed to give
assurance to the Federal Goverament that
the moneys granted by it will not be ex-
pended for purpeses alien to the grant,
and will be wsed in the administration
of gennine unemployment compensation
laws.

The assault on the statute proceeds on
an extended front. Its assailants take the
ground that the tax is not an excise; that
it is not uniform throughout the United
States as excises are required to be; that
its exceptions are so many and arbitrary
as to violate the Fifth Amendment; that
its purpose was not revenue, but an un.
lawful invasion of the reserved powers of
the states; and that the states in submit-
ting to it have yielded to coercion and have
abandoned governmental functions which
they are not permitted to surrender.

The objections will be considered seria-
tim with such further explanation as may
be necessary to make their meaning clear.

Firsr, The tax, which is described in
the statute as an excise, is laid with uni-
formity throughout the United States as
a duty, an impost or an excise upon the
relaticn of employment.

1. We are told that the relation of em-
ployment is one so essential to the pursuit
of happiness that it may not be burdened
with a tax. Appeal is made to history.
From the precedents of colontal days we
are supplied with illustrations of excises
common in the colonies. They are said to
have been bound up with the enjoyment
of particular commodities. Appeal is also
made to principle or the analysis of con-
cepts. An excise, we are told, imnports 2
tax upon a privilege; employment, it is
said, is a right, not 2 privilege, from which
it follows that employment is not subject
to an excise. Neither the cne appeal nor
the other leads to the desired goal.
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As to the argument from history:
Doubtless there were many cxcises in
colonial days and later that were asso-
ciated, more or less intimately, with the
enjoyment or the use of property. This
would not prove, even if no others were
then known, that the forms then accepted
were not subject to enlargement. . . But
inn truth other excises were known, and
known since early times. Thus in 1693
{6 & 7 Wm, m. c. 6), Parliament passed
an act which granted “to His Maiesty cer-
tain Rates and Duties upon Marriage,
Births and Burials,” all for the purpose of
‘carrying on the War against France with
Vigour.” Sce Opinion of the Justices, 166
Mass. 6o3, og, 85 N.E. 545. No com-
modity was affected there. The industry
of counsel has supplied us with an apter
llustrarion where the tax was not different
in substance from the one now challenged
as invalid. In 1777, before our Constitu-
tional Convention, Parliament laid upon
employers an annual ‘duty” of 21 shillings
for ‘every male Servant’ employed in stated
forms of work. Revenue Act of 1777, 17
George Ii, c. 3. The point is made as
a distinction that a tax upon the use of
male servants was thought of as a tax upon
a luxury. Davis v. Boston & Maine R, Co.,
supra. Tt did not touch employments in
hushandry or business. This is to throw
over the argument that historically an
excise is a tax upaon the enjoyment of com-
modities. Bur the attempted distinction,
whatever may be thought of its validity,
is inapplicable to a statute of Virginia
passed in 1780. There a tax of three
pounds, six shillings and eight pence was
to be paid for every male tithable above
the age of twenty-one years {with stated
exceptions), and a like tax for ‘every white
servant whatsoever, except apprentices un-
der the age of twenty-one years.” 10 Hen-
ing’s Statntes of Virginia, p. 244. Our
colonial forbears knew more about ways
of taxing than some of their descendants
seem to be willing to concede.

"The historical prop failing, the prop or
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fancied prop of principle remains. We
learn that employment for lawful gain is
a ‘natural’ or ‘inherent’ or ‘inalienable’
right, and not a ‘privilege’ ar all. Bur
natural rights, so called, are as much sub-
ject to taxation as rights of less importance,
An excisc is not limited to vocations or
activities that may be prohibited alto-
gether. It is not limited to those thar are
the outcome of a franchise. It extends to
vocations or activities pursued as of com-
mon right. What the individual does in
the operation of a business is amenable
to taxation just as much as what he owns,
at all events if the classification is not
tyrannical or arbitrary. ‘Business is as
legitimate an object of the taxing powers
as property.” Newton v. Aichison, 31
Kan. 151, 154 {per Brewer, ].); 1 Pac, 288,
Indeed, ownership itself, as we had occa-
sion to point out the other day, is only
a bundle of rights and privileges invested
with a single name, Henncford v. Silas
Mason Co., 300 US. 577. ‘A state is at
liberty, if it pleases, to tax them all col-
lectively, or to separate the faggots and
lay the charge distriburively” Iid. FEm-
ployment is a business relation, if not itself
a business. It is a relation without which
business could seldom be carried on effec
tively. The power to tax the activities and
relations that constitute a calling con.
sidered as a unit is the power to tax any
of them. The whale includes the parts.
Nashville, C. & §t. L. Ry. Co. v. Wallace,
288 U.8. 249, 267, 268,

The subject matter of tazation open to
the power of the Congress is as compre-
hensive as that open to the power of the
states, though the method of apportion-
ment may at times be different, “The Con-
gress shall have power to lay and collect
taxes, duties, imposts and excises.” Art, 1,
§ 8. If the tax is a direct one, it shall be
apportioned according to the census or
enumeration. If it is 2 duty, impost, or
excise, it shall be uniform throughout the
United States. Together, these classes in-
clude every form of tax appropriate to
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sovereignty, Cf. Burnet v. Brooks, 288
US. 378, 403, 4o05; Brushaber v. Union
Pacific R. Co., 240 US. 1, 12, Whether
the tax is to be classified as an ‘excise’ is
in truth not of critical importance. If not
that, it is an ‘impoest’ {Pollock v, Farmers’
Loan & Trust Co., 138 U.S. Go1, 622, 625,
Pacific Insurance Co. v. Soule, 7 Wall.
433, 445), or a ‘duty’ (Veazie Bank v.
Fenno, 8 Wall. 533, 546, 547; Poflock v.
Farmers’ Loan & Trust Co., 157 U.S. 429,
570; Knowlton v. Moore, 178 US. 41, 46}
A capitation or other ‘direct’ tax it cer-
tainly is not. ‘Although there have been
from time to time intimations that there
might be some tax which was not a direct
tax nor included under the words “duties,
imposts and excises,” such a tax for more
than one hundred years of pational ex-
istence has as yet remained undiscovered,
notwithstanding the stress of particular
circumstances has invited thorough inves-
tigation into sources of powers. Pollock
v. Farmers’ Loan & Trust Co., 157 U5,
429, 557. There is no departure from that
thought in later cases, but rather a new
emphasis of it. Thus, in Thomas v, United
States, 192 U.S. 363, 370, it was said of
the words ‘duties, imposts and excises’ that
‘they were used comprehensively o cover
customs a2nd excise duties imposed on im-
portation, consumption, manufacture and
sale of certain commaodities, privileges, par-
ticular business transactions, vocations, oc-
cupations and the like At times tax-
payers have contended that the Congress
is without power to lay an excise on the
enjoyment of a privilege created by state
law. The contention has bheen put aside
as baseless. Congress may tax the trans-
mission of property by inheritance or will,
though the states and not Congress have
created the privilege of succession. Knowl-
ton v. Moore, supra, p. 58. Congress may
tax the enjoyment of a corporate franchise,
though 2 state and not Congress has
brought the franchise into being. Flint v.
Stone Tracy Co., 220 U.S, 107, 135, The
statute books of the states are strewn with
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illustrations of taxes laid on occupations
pursued of common right. We find no
basis for a holding that the power in that
regard which belongs by accepred praciice
to the legislatures of the states, has been
denied by the Constitution to the Congress
of the nation.

2. The tax being an excise, its imposition
must conform to the canon of uniformity,
There has been no departure {rom this
requirement, According to the settled doc-
trine the uniformity exacted is geographi-
cal, not intrinsic, . .

Second. The excise is not invalid under
the provisions of the Fifth Amendment
by force of its exemptions.

The statate does not apply, as we have
seen, to employers of less than eighe. It
does not apply to agricultural labor, or
domestic service in a private home or to
some other classes of less importance.
Petitioner contends that the effect of these
restrictions is an arbitrary discrimination
vittating the tax.

The Fifth Amendment unlike the Four-
wenth has no equal protection clause. La
Belle Iron Works v. United States, supra;
Brushaber v. Union Pacific R. Co., supra,
p. 24. But even the states, though subject
to such a clause, are not confined to a
formula of rigid uniformity in framing
measures of taxation. Swiss O Corp. v.
Shanks, 273 U.S. 407, 413. They may tax
some kinds of property at one rate, and
others at another, and exempt others al-
together. . . They may lay an excise on
the operations of a parricular kind of busi-
ness, and exempt some other kind of busi-
ness closely zkin thereto. . . If this lati-
tude of judgment is lawful for the states,
it is lawful, @ fortiori, in legislation by the
Congress, which is subject to restraints
less narrow and confining. . .

The classifications and exemptions di-
rected by the statute now in controversy
have support in considerations of policy
and pracrical convenlence that cannot be
candemned as arbitrary. The classifications
and exemptions would therefore be upheld
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if they had been adopted by a state and
the provisions of the Fourteenth Amend-
ment were invoked to annul them. This
is held in two cases passed upon today in
which precisely the same provisions were
the subject of attack, the provisions being
contained in the Unemployment Compen.
sation Law of the State of Alabama. Car-
michael v. Southern Coal & Coke Co., and
Carmichael v. Gulf States Paper Corp.,
ante, p. 455. The opinion rendered in those
cases covers the ground fully. It would be
useless to repeat the argument. The act of
Congress is therefore valid, so far at least
as its systern of exemptions is concerned,
and this though we assume that discrimi-
nation, if gross encugh, is equivalent to
confiscation and subject under the Fifth
Amendment to challenge and annulment.

Third. The excise is not void as invelv-
ing the coercion of the States in contra-
vention of the Tenth Amendment or of
restrictions implicit in our federal form
of government.

The proceeds of the excise when col-
lected are paid into the Treasury at
Washington, and thereafrer are subject
to appropriaton like public moneys gen-
erally. . . No presumption can be in-
dulged that they will be misapplied or
wasted. Even if they were collected in the
hope or expectation that some other and
collateral good would be furthered as an
incident, that without more would not
make the act invalid. Senzinsky v. United
States, 300 US. 506. This indeed 1s hardly
questioned. The case for the petitioner is
built on the contention that here an ul-
terior aim is wrought into the very struc-
ture of the act, and what is even more -
portant that the aim is not only ulterior,
but essentially valawful. In particular, the
go per cent credit is relied vpon as sup-
porting that conclusion. But before the
statute succumbs to an assault upon these
lines, two propositions must be made out
by the assailant. . . There must be a show-
ing in the first place that separated from
the credit the revenue provisions are in-
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capable of standing by themselves, There
must be a showing in the second place
that the tax and the credit in combination
are weapons of coercion, destroying or
impairing the autonomy of the states. The
truth of each proposition being essential
to the success of the assault, we pass for
convenience to a consideration of the sec-
ond, without pausing to inquire whether
there has been a demonstration of the first.

To draw the line intelligently between
duress and inducement there is need to
remind ourselves of facts as to the problem
of unemployment that are now matters of
common knowledge. Wesz Coasz Hotel
Ca. v. Parvisk, 300 U8, 379. The relevant
statistics are gathered in the brief of coun-
se] for the Government, Of the many
available figures a few only will be men-
tioned. During the years 1929 to 1936,
when the country was passing through a
cyclical depression, the number of the
unemployed mounted to unprecedented
heights. Often the average was more than
7o million; at times a peak was attained
of 16 million or more. Disaster to the
breadwinner meant disaster to dependents,
Accordingly the roll of the unemployed,
itself formidable enough, was only a par-
tial roll of the destitute or needy. The fact
developed quickly that the states were un-
able to give the reguisite relief. The prob-
lem had become national in area and
dimensions, There was need of help from
the nation if the people were not to starve.
It was we late today for the argument to
be heard with tolerance that in a crisis
so extreme the use of the moneys of the
nation to relieve the unemployed and their
dependents is a use for any purpose nar-
rower than the promotion of the general
welfare, . . The parens patrige has many
reasons--fiscal and economic as well as
social and moral—for planning to mitigate
disasters that bring these burdens in theix
train,

In the presence of this vrgent need for
some remedial expedient, the question is
to be answered whether the expedient
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adopted has overleapt the bounds of power.
The assailants of the statute say that its
dominant end and aimn is to drive the state
legislatures under the whip of economic
pressure into the enactment of unemploy-
ment compensation laws at the bidding
of the central government. Supperters of
the statute say that its operation is not con«
straint, but the creation of a larger free-
dom, the states and the nation jecining in
a co-operative endeavor to avert a ¢om-
mon evil, Before Congress acted, unem-
ployment compensation insurance was stil},
for the most part, a project and no more.
Wisconsin was the ploneer, Her statute
was adopted in rg31. At times bills for
such insurance were introduced elsewhere,
but they did pot reach the stage of law. In
19335, four states (California, Massachu-
setts, New Hampshire and New York)
passed unemployment laws on the eve of
the adoption of the Secial Security Act,
and two others did likewise afrer the fed-
eral act and later in the vear, The statutes
differed to some extent in type, but were
directed to a2 common end. In 1936,
twenty-eight other states fell in line, and
eight more the present year. But if states
had been holding back before the passage
of the federal law, inaction was not owing,
for the most part, to the lack of sympa-
thetic interest, Many held back through
alarm lest, in laying such a toll upon theiz
industries, they would place themselves
in a position of economic disadvantage
as compared with neighbors or competi-
tors. . . Two consequences ensued. Cne
was that the freedom of a state to con-
tribute its fair share to the solution of a
national problem was paralyzed by fear.
The other was that in so far as there was
failure by the states to contribute relief ac-
cording to the measure of their capacity, a
disproportionate burden, and a mountain-
ous one, was laid upen the resources of the
Government of the nation.

The Social Security Act is an artempt to
find a method by which al these public
agencies may work together to a common
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end. Every dollar of the new taxes will
continue in al! likelihood to be used and
needed by the nation as long as states are
unwilling, whether through timidity or
for other motives, to do what can be done
at home, At Jeast the inference is permis-
sible that Congress so believed, though
retaining undiminished freedom to spend
the money as it pleased. On the other hand
fulfllment of the home duty will be light-
ened and encouraged by crediting the
taxpayer upon his account with the Treas-
ury of the nation to the extent that his
contributions under the aws of the locality
have simplified or diminished the prob-
lem of relief and the probable demand
upon the resources of the fise. Duplicated
taxes, or burdens that approach them, are
recognized hardships that government,
state or national, may properly avoid. . .
If Congress believed that the peneral wel-
fare would better be promoted by relief
through local units than by the system
then in vogue, the co-operating localities
ought not in all fairness to pay a second
time,

Wha then is coerced through the opera-
tion of this statute? Not the taxpayer. He
pays in fulllment of the mandate of the
local legislature, Not the state. Even now
she does not offer a suggestion that in
passing the unemployment law she was
affected by duress. . . For all that appears
she is satisfied with her choice, and would
be sorely disappointed if it were now to
be annulled. The difficulty with the peti-
tioner’s contention is that it confuses mo-
tive with coercion. ‘Every tax is in some
measure regulatory. To some extent it
Interposes an economic impediment to the
activity taxed as compared with others
not taxed.) Somzinsky v. United Stazes,
sitpra. In like manner every rebate from a
tax when conditioned upon conduct is in
some measure a temptation. But to hold
that metive or temptation is equivalent to
coercion 1s to plunge the law in endless
difficulties, The outcome of such a doc-
trine is the acceptance of a philosophical
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determinism by which cheice becomes im-
possible. Till now the law has been guided
by a robust common sense which assumes
the freedom of the will as a working
hypothesis in the solution of its problems,
The wisdom of the hypothesis has illustra-
tion in this case. Nothing in the case sug-
gests the exertion of 2 power akin to un-
due influence, if we assume that such a
concept can ever be applied with fitness
to the relations between state and nation.
Even on that assumption the location of
the point at which pressure turns into
compulsion, and ceases to be inducement,
would be a question of degree,—at times,
perhaps, of fact. The point had not been
reached when Alabama made her choice.
We cannot say that she was acting, not of
her unfettered will, but under the strain
of a persuasion equivalent to undue in-
fluence, when she chose to have relief ad-
ministered under laws of her own making,
by agents of her own selection, instead of
under federal laws, administered by fed-
eral officers, with all the ensuing evils, at
least to many minds, of federal patronage
and power. There would be a strange
irony, indeed, if her choice were now to
be annulled on the basis of an assumed
duress in the enactment of a statute which
her courts have accepted as a true ex-
pression of her will. , . We think the
choice must stand.

In ruling as we do, we leave many ques-
tions cpen. We do not say that a tax is
valid, when imposed by act of Congress, if
it is laid upon the condition that a state
may escape its operation through the adop-
tion of a statute unrelated in subject matter
to activities fairly within the scope of na-
tional policy and power. No such question
is before us. In the tender of this credit
Congress does not intrude upon felds
foreign to its function. The purpoese of its
intervention, as we have shown, is to safe-
guard its own treasury and as an incident
to that protection to place the states upon
a footing of equal opportunity. Drains
upon its own resources are te be checked;
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obstructions to the freedom of the states
are to be leveled. It is one thing to impose
a tax dependent upon the conduct of the
iaxpayers, or of the state in which they
live, where the conduct to be stimulated or
disconraged is unrelated to the fiscal need
subserved by the tax in its normal opera-
tion, or to any other end legitimately na-
tional. The Child Labor Tax Case, 259
US. 20, and Hill v. Wallace, 259 U.S. 44,
were decided in the belief that the statutes
there condernned were exposed to that re-
proach. Cf. United States v. Constantine,
266 U.S. 287, It is quite another thing to
say that a tax will be ahated upon the
doing of an act that will satsfy the fiseal
need, the tax and the alternative being
appreximate equivalents. In such circum-
stances, if in no others, inducement or
persuasion does not go beyond the bounds
of power. We do not fix the outermost
lIine. Enough for present purposes that
wherever the line may be, this statute is
within it. Definition more precise must
abide the wisdom of the future.

Floride v, Mellon, 273 US. 12, supplies
us with a precedent, if precedent be
peeded. What was in controversy there
was § 301 of the Revenue Act of 1526,
which imposes a tax upen the transfer of
a decedent’s estate, while at the same time
permitting a credit, not exceeding 80 per
cent, for ‘the amount of any estate, in-
heritance, legacy, or succession taxes act-
ually paid to any State or Territory.
Florida challenged that provision as un-
lawful. Florida had no inheritance taxes
and alleged that under its constirution it
could not levy any. 293 U.S, 12, 15 In-
deed, by abolishing inheritance taxes, it
had hoped to induce wealthy persons to
become its citizens, See 67 Cong. Rec,
Part 1, pp. 735, ¥52. It argued at our bar
that ‘the Estate Tax provision was not
passed for the purpose of raising federal
revenue’ (273 U.S. 12, 14), but rather ‘to
coerce States into adepting estate or in-
heritance tax laws” 233 US. 12, 13. In
fact, as a result of the 8o per cent credit,
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material changes of such laws were made
in 36 states. In the face of that attack we
upheld the act as valid. CE Massachu-
setts v, Mellon, 262 US. 447, 482; also
Act of August 5, 1861, ¢. 45, 12 Stat. 292;
Act of May 13, 1862, c. 66, 12 Stat. 384

United States v. Butler, supra, is cited
by petitioner as a deciston to the contrary.
There 2 tax was imposed on processors of
farm products, the proceeds te be paid to
farmers who would reduce their acreage
and crops under agreements with the Sec-
retary of Agriculture, the plan of the act
being to increase the prices of certain farm
products by decreasing the quantities pro-
duced. The court held (1} that the so-
called tax was not a true one {pp. 56, 61),
the proceeds being earmarked for the
benefit of farmers complying with the pre-
scribed conditions, {2) that there was an
attempt to regulate production without
the consent of the state in which produc-
tion was affected, and (3) that the pay-
ments to farmers were coupled with co-
ercive contracts (p. 73), unlawful in their
aim and oppressive in their consequences.
The decisien was by a divided court, a
minority taking the view that the objec-
tions were untenable. None of them is
applicable to the situation here developed.

(2) The proceeds of the tax in con-
troversy are not earmarked for a special
group.

(b) The unemployment compensation
law which is a condition of the credit has
had the approval of the state and could
not be a law without it.

{c) The condition is not linked to an
irrevocable agreement, for the state at its
pleasure may repeal its unemployment
law, §g03 (a) (6}, terminate the credit,
and place itself where it was before the
credit was accepted.

(d) The condition is not directed to
the attainment of an unlawful end, but
to an end, the relicf of unemployment, for
which naticn and state may lawfully co-
operate.

Fourth, The statute does not call for a
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surrender by the states of powers essential
to their quasi-sovereign existence.
Argument to the contrary has its source
in two sections of the act. One section
(go3) defines the minimum crieria to
which 2 state compensation system Is re-
quired to conform if it is to bc accepted
by the Board as the basis {or a credit. The
other section (go4} rounds out the require-
ment with complementary rights and du-
ties. Not all the criteria or their incidents
are challenged as unlawful. We will speak
of them first generally, and then more
specifically in so far as they are questioned.
A credit to taxpayers for payments made
to a State under a state unemployment law
will be manifestly futile in the absence of
some assurance that the law leading to the
credit is in truth what it professes to be.
An unemployment law framed in such a
way that the unemployed who look 1o it
will be deprived of reasonable protection
is one in name and nothing more. What
is basic and essential may be assured by
suitable conditions. The terms embodied
in these sections are directed to that end.
A wide range of judgment is given to the
several states as to the particular type of
stature to be spread upon their books, For
anything to the contrary in the provision
of this act they may use the pooled unem-
ployment form, which is in effect with
variations in Alabama, California, Michi-
gan, New York, and elsewhere. They
may establish a system of merit ratings
applicable at once or to go into effect later
on the basis of subsequent experience, Cf,
§§ 909, gro. They may provide for em-
ployee contributions as in Alsbama and
California, or put the entire burden upen
the employer as in New York. They may
cheose a system of unemployment reserve
accounts by which an employer is permit-
ted after his reserve has accumulated to
contribute at a reduced rate or even not at
all. This is the system which had its origin
in Wisconsin. What they may not do, if
they would earn the credit, is to depart
from those standards which in the judg-
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ment of Congress are to be ranked as
fundamental. Even if opinion may differ
as to the fundamental quality of one or
more of the conditions, the difference will
not avail to vitiate the statute. In determin-
ing essentials Congress must have the
benefit of a fair margin of discretion. One
cannot say with reason that this margin
has been excesded, or that the basic
standards have been determined in any
arbitrary fashion. In the event that some
particular conditien shall be found to be
too uncertain to be capable of enforce-
ment, it may be severed from the others,
and what is left will still be valid,

We are to keep in mind steadily that
the conditions to be approved by the
Board as the basis for a credit are not
pravisions of a contract, but terms of a
statute, which may be altered or repealed.
§903 {(a) (6). The stare does not bind
itself to keep the law in force. It does not
even bind itself that the moneys paid into
the faderal fund will be kept there indef-
nitely or for any stated time. On the ¢on-
trary, the Secretary of the Treasury will
honor a requisition for the whole or any
part of the deposit in the fund whenever
one is made by the appropriate officials,
The only conseguence of the repeal or
excessive amendment of the statute, or the
expenditure of the money, when requisi-
tioned, for other than compensation uses
or administrative expenses, is that approval
of the law will end, and with it the allow-
ance of a credit, upon notice to the state
agency and an opportunity for hearing.
§ 903 (b) ().

These basic considerations are in truth
a solvent of the problem. Subjected to
their test, the several objections on the
score of abdication are found to be unreal.

Thus, the argument is made that by
force of an agreement the moneys when
withdrawn must be ‘paid through public
employment offices in the State or through
such other agencies as the Board may ap-
prove.’ §g903 (2) (1). But in truth there
is no agreement as to the methed of dis-
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bursement. There is only a condition
which the state is free at pleasure to disre-
gard or to fulfill, Moreover, approval is
not requisite if public employment offices
are made the dishursing instruments. Ap-
proval is to be a check upen resort to
‘other agencies” that may, perchance, be
irresponsible, A state looking for a credit
must give assurance that her system has
been organized upon a base of rationality,

There is argument again that the
moneys when withdrawn are to be devoted
to specific uses, the relief of unemploy-
ment, and that by agreement for such pay-
ment the guasisovereign position of the
state has been Impaired, if not abandoned.
But again there is confusion between
promise and condition. Alabama is still
free, without breach of an agreement, to
change her system overnight. No officer
or agency of the national Government
can force a compensation law upon her
or keep it in existence. No officer or agency
of that Government, either by suit or other
means, can supervise or control the ap-
plication of the payments.

Finally and chiefly, abdication is sup-
posed to follow from §gogq of the statute
and the parts of §go3 thar are comple-
mentary thereto. § go3 {a) (3). By these
the Secretary of the Treasury is authorized
and directed to receive and hold in the
Unemployment Trust Fund all moneys
deposited therein by a state agency for a
state unemployment fund and to invest
in obligations of the United States such
portion of the Fund as is not in his judg-
ment required to meet current with-
drawals. We are told that Alabama in
consenting to that deposit has renounced
the plenitude of power inherent in her
statehood.

The same pervasive misconception is in
evidence again. All that the state has done
is to say in effect through the enactment
of a statute thar her agents shall be an-
thorized to deposit the unemployment tax
receipts in the Treasury at Washington.
Alabama Unemployment Act of Septem-
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ber 14, 1935, § 2o (i). The statute may be
repealed. § go3 (a) (6). The consent may
be revoked. The deposits may be with-
drawn. The moment the state commission
gives notice to the depasitary that it would
like the moneys back, the Treasurer will
return them. To find state destruction
there is to find it almest anywhere. With
nearly as much reason one might say that
a state abdicates its functions when it
places the state moneys on deposit in a
national bank.

There are very good reasons of fiscal
and governmental policy why a State
should be willing to make the Secretary
of the Treasury the custodian of the fund,
His posscssion of the moneys and his con-
trol of investments will be an assurance of
stability and safety in times of stress and
strain. A report of the Ways and Means
Committee of the House of Representa-
tives, quoted in the margin, develops the
situation clearly. Nor is there risk of loss
or waste. The credit of the Treasury is at
all times back of the deposit, with the re-
sult that the right of withdrawal will be
unaffected by the fate of any intermediate
investiments, just as if a checking account
in the usval form had been opened in a
bank.

The inference of abdication thus dis-
solves in thinnest air when the deposit is
conceived of as dependent upon a statutory
consent, and not upon a contract effective
to create a duty. By this we do not int-
mate that the conclusion would be dif.
terent if a contract were discovered. Even
sovereigns may contract without derogat.
ing frem their sovereignty. . . The states
are at liberty, upon obtaining the consent
of Congress, to make agreements with one
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another. Ceonstitution Art. 1, § 10, Par,
3. .. We find no room for doubt that
they may de the like with Congress if the
essence of their statehood is maintained
without impairment. Alabama is seeking
and obtaining a credit of many millions
in favor of her citizens out of the Treasury
of the nation, Nowhere in our scheme of
government—in the limitations express or
implied of our federal constitution—do we
find that she is probibited from assenting
te conditions that will assure a fair and
just requital for benefits received. But we
will not labor the point further. An unreal
prohibition directed to an unreal agree-
ment will not vitiate an act of Congress,
and cause it to collapse in ruin.

Fifth. Tide m of the act is separable
from Title 1x, and its validity is not at
issue,

The essential provisions of that title
have been stated in the opinion. As already
pointed out, the title does not appropriate
3 dollar of the public moneys. It does no
more than authorize appropriations to be
made in the future for the purpose of as-
sisting states in the administration of their
laws, if Congress shall decide that appro-
priations are desirable. The title might be
expunged, and Title 1x would stand intact.
Without a severability clause we should
still be led to that conclusion. The presence
of such a clause {§ 1103) makes the con-
clusion even clearer. . .

The judgment is

Affirmed,

[Separate dissenting opinions were filed
by Justices McReynorps, BuTer and
SurHERLAND, J. Van DEeEvanTER concurred
with ], Surmzrran.]



