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Government and Labor

NOTE

In National Labor Relations Board v. Jones & Laughlin Steel Corp., decided in
1937, the Supreme Court upheld the National Labor Relations Act.*

The National Labor Relations Act was enacted for the purpose of diminishing
the causes of labor disputes, which burdened or obstructed interstate and foreign
commesce, by encouraging the practice and procedure of collective bargaining
and by protecting the exercise by workers of full freedom of association, self-
organization, and designation of representatives of their own choosing, for the
purpose of negotiating the terms and conditions of their employment or other
mutual aid or protection.” The constitutional basis of the act is the commerce
power.

This is a far cry from early English statutes like the Ordinance of Labourers*
which required that every English man and woman ‘not living in merchandize,.
nor exercising any craft, nor having of his own whereof he may live’ might be
compelled to work, and at such wages as ‘were accustomed to be given in the
places where he oweth to serve. . .’ And any man or woman ‘being so required
1o serve, will not the same do . . . he shall anon be taken . . . and committed to
the next gaol. ..’ The concepts that a maximum wage could be fixed by law
and that men could be cempelled to work led eventually to a charge of criminal
conspiracy when workers struck in an effort to increase wages.®

The early incorporation of the doctrine of conspiracy into American law made
collective action by workers difficult. Early in the 19th century, the journeymen
cordwainers of Philadelphia were indicted for conspiring and confederating and
unlawfully agreeing not to work for wages below a certain set schedule. The
indictment charged that the defendants had conspired and joined together ““wo
prevent by threats, menaces, and other unlawful means,” other artificers from
working in the ... occupation of a cordwainer, for wages below the fixed
schedule of rates”* “What is the case now before us?’, queried Recorder Levy.
‘A combination of workmen to raise their wages may be considered in a two fold
point of view: one is to benefit themselves . . . the other is to injure those who
do not join their socicty, The rule of law condemns both.” The defendants were
found guilty of a combination to increase their wages and each was fined eight
dollars and costs.

149 Stat. 349 {1933)-
%23 REdward I {(1329), in Sayre, Francis Bowes, A Selection of Cases and Other Authorities on

Labor Law, Cambridge, 1923, p. 3.
2 Rex v. Hammond, 2 Espinasse 71¢ (1709), in Sayre, op. cit. pp. 44-5.
4 Case of Philzdelphia Cordevainers, Mayor's Court (1806), in Sayre, op. cit. p. 94,
21z
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This harsh rule, with gradual modifications,® persisted until 1842 when the
Supreme Judicial Court of Massachusetts decided the case of Commonwealth v.
Hunt® In this case the defendants were charged with having formed a society
‘and agreed not to work for any person, who should employ any journeyman or
other person, not a member of such society, after notice had been given the
employer to discharge such person. On appeal, the conviction was set aside. ‘The
manifest intent of the association is,’ said Chief Justice Shaw, ‘to induce all those
engaged in the same occupation to become members of it, Such a purpose is not
unlawful. It would give them a power which might be exerted for useful and
honorable purposes, or for dangerous and pernicious ones. If the latter were
the real and actual object . .. it should have been specially charged [in the
indictment]. Such an association might be used to afford each other assistance
in times of poverty, sickness and distress; or to raise their intellectual, moral and
social condition; or to make improvement in their art. .. Or the association
might be designed for purposes of oppression and injustice. But in order to
charge all those, who become members of an association, with the guilt of a
criminal conspiracy, it must be averred and proved that the actual, if not the
avowed object of the association, was criminal’ This decision rerpesented a
great advance in that ‘it permanently arrested the tendency to identify a labor
organization as such with a criminal conspiracy. . )7 This identification had
been real enough; in one case it had been held thar whether the defendants had
confederated to accomplish either a lawful or an unlawful object, because of
their confederation they would be liable to the conspiracy charge®

The first large-scale American labor organization was the Knights of Labor,
founded in Philadelphia in 186g. This organization was superseded by the
American Federation of Labor, The unions, in time, however, found themselves
opposed to large corporations which had at their disposal such protective devices
as the injunction,” the yellow-dog contract,*® the blacklist, the lockout, the com-
pany union, not to speak of the police, the milida, and other strike-breaking
agencies.

The National Industrial Recovery Act™ was enacted by Congress in 1933 in
the face of a national emergency ‘productive of widespread unemployment and
disorganization of industry, which burdens interstate and foreign commerce.’

5 ‘During the next three decades there followed a series of indictments and convictions for criminat
conspiracy; but nearly all of them presented elements of coercion and intimidating practices.” Frank-
furter, Felix, and Greene, Nathan, The Labor Injunction, New York, 1930, p. 3.

6 4 Metcalf rre {1842}, in Sayre, op. cit. pp. 104-71.

? Frankfurter and Greene, op. cit. B, 4.

& People v, Melvin, 2 Wheeler C.C. (N.Y.) 262, In Sayre, op. cit. pp. 102+4.

8 I #¢ Debs, 158 U.S. 564 (18g%). This case relates to the rail stnke of 1894. Debs and others bad
been imprisoned for contempt of court in disobeying an injunction of a Federal court forbidding
further cbstruction of trains engaged in interstate commerce or in carrying the mails. The Supreme
Court decided unanimously that the lower court had power to grapt the injuncton. The Norris-
LaGuardia Act, 47 Stat. 70 (1932), limited the powers of the Federal courts to issue injunctions in
laber disputes.

10 Ser Coppage v. Siate of Kansas, 236 U.S. 1 {1915). Such contracts were made unenforceable in
the Federal courts by the Norris-LaGuardia Act of 1932.

11 48 Stat. 195,
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Among the objectives of the act was the reduction and relief of unemployment
and improvement of standards of labor. Section 7-A guaranteed the right of col-
lective bargaining in labor-management relations.

The NIRA was reviewed by the Supreme Court in the case of A.L.A4. Schech-
ter Poultry Corp. v. United Stares!® The act was declared to be, first, an uncon-
stitutional delegation of legislative power, and second, an unconstitutional exten-
sion of the power of Congress over intrastate commerce. It was held that the
Federal government could not regulate the wages and hours of labor of persons
employed in the internal commerce of a state. The Court found no justification
for such regulation in the fact that wages and hours affect costs and prices, and
so indirectly affect interstate commerce,

On the basis of the commerce power, Congress in 1935 enacted the Bituminous
Coal Conservation Act.*® A. Bituminous Coal Code, prepared in pursuance of
the act, provided in part that employees be given the right to organize and to
bargain collectively through representatives of their own choice, free from any
interference, restraint, or coercion by the operators. In Carter v. Carter Coal
Company,"* the act was declared to be unconstitutional, ‘Much stress,” said M.
Justice Sutherfand, ‘is put upon the evils which come from the struggle between
employers and employees over the matter of wages, working conditions, the right
of collective bargaining, et cetera, and the resulting strikes, curtailment and
irregularity of production and effect on prices; and it is insisted that interstate
commerce is greatly affected thereby. But . . . the conclusive answer is that the
evils are all local evils over which the federal govermment has no legislative
control. The relation of employer and employee is a local relation. At commeon
law, it is one of the domestic relations. The wages are paid for the doing of local
work. Working conditions are cbviously local conditions. The employees are
not engaged in or about commerce, but exclusively in producing a commodity.’ **

In 1937, prior to the decision of the Supreme Court in the Jones and Laughlin
case, it seemed probable to those who were familiar with the narrow interpreta-
tion of the commerce power set forth in the Schechter and Carter cases that the
National Labor Relations Act could not survive the scrutiny of the Supreme
Court.

NATIONAL LABOR RELATIONS BOARD v. JONES & LAUGHLIN
STEEL CORPORATION

zor ULS, 1 (1937)

Mr. Crier Justice Huenes delivered the
opinion of the Court,

poration, had violated the Act by engag-
ing in unfair labor practices affecting

In a proceeding under the National
Labor Relations Act of 7935, the Naticnal
Labor Relations Board found that the
respondent, Jones & Laughlin Steel Cor-

12 295 U.S. 495 (1935).
13 49 Stat. 94f.

commerce, The proceeding was instituted
by the Beaver Valley Lodge No. 200,
afhliated with the Amalgamated Associa-
tion of Iron, Steel and Tin Workers of

14208 US. 238 (1936).
1515id. 308.
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America, a labor organization, The unfair
labor practices charged were that the cor-
poration was discriminating against mem-
bers of the union with regard to hire and
tenure of employment, and was coercing
and intimidating its employees in order to
interfere with their self-organization. The
discriminatory and coercive action alleged
was the discharge of certain employees.
The National Labor Relations Board,
sustaining the charge, ordered the corpo-
ration to cease and desist from such dis-
crimination and coercion, to offer rein-
statement to ten of the employees mamed,
to make good their losses in pay, and to
post for thirty days natices that the cor-
poratien would not discharge or discrimi-
nate against members, or those desiring
to become members, of the labor union.
As the corporation failed to comply, the
Board petitioned the Circuit Court of
Appeals to enforce the order. The court
denied the petition, holding that the order
lay beyond the range of federal power.
83 F. (2d) 998. We granted certiorari,
The scheme of the National Labor
Relations Act—which is too long to be
quoted in full—may be briefly stated. The
first section sets forth findings with re
spect to the injury to commerce resulting
from the denial by employers of the right
of employees to organize znd from the
refusal of employers to accept the pro-
cedure of collective bargaining. There fol-
lows a declaration that it is the policy of
the United States to eliminate these causes
of obstruction to the free flow of com-
merce. The Act then defines the terms it
uses, including the terms ‘commerce’ and
‘affecting cemmerce” §2. It creates the
Naticnal Labor Relations Board and pre-
scribes its organization. §§ 3-6. It sets forth
the right of employees to self-organization
and to bargain collectively through repre-
sentatives of their own choosing. §7. It
defines “unfair labor practices.” § 8. It lays
down rules as to the representation of
employees for the purpose of collective
bargaining. § 9. The Board is empowered

to prevent the described unfair labor prac-
tices affecting commerce and the Act pre-
scribes the procedure to that end. The
Board is authorized to petition designated
courts to secure the enforcement of its
orders. ‘The findings of the Board as to
the faets, if supported by evidence, are
to be conclusive. If either party on appli-
cation to the court shows that additional
evidence is material and that there were
reasonable grounds for the failure to ad-
duce such evidence in the hearings before
the Board, the court may order the addi-
tional evidence 1o be taken. Any person
aggrieved by a final order of the Board
may ebfain a review in the designated
courts with the same procedure as in the
case of an application by the Board for
the enforcement of its order, §1o. The
Board has broad powers of investigation.
§ 17, Interference with members of the
Beard or its agents in the performance of
their duties is punishable by fine and
imprisounent. § 12, Nothing in the Act
is 1o be construed to interfere with the
right to strike. § 13. There is a separability
clause to the effect that if any provision
of the Act or its application to any person
or circumstances shall be held invalid, the
remainder of the Act or its application to
other petsons or crcumstances shall not
be aflected. § 15. The particular provisions
which are involved in the instant case
will be considered more in detail in the
course of the discussion.

The procedure in the instant case fol-
lowed the statute. ‘The labor urion filed
with the Board its verified charge. The
Board thereupon issued its complaint
against the respondent alleging that its
action in discharging the employees in
question constituted unfair labor practices
affecting commerce within the meaning
of § 8, subdivisions (1) and (3), and § 2,
subdivisions {6) and {7) of the Act. Re-
spondent, appearing specially for the pur-
pose of objecting to the jurisdiction of
the Board, filed its answer. Respondent
admitted the discharges, but alleged that
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they were made because of inefficiency or
violation of rules or for other good rea-
sons and were not ascribable to union
membership or activities. As an affirma-
tive defense respondent challenged the
constitutional validity of the statute and
its applicability in the instant case. Notice
of hearing was given and respondent ap-
peared by counsel. The Board first took
up the issue of jurisdiction and evidence
was presented by both the Board and the
respondent. Respondent then moved to
dismiss the complaint for lack of jurls
diction; and, on denial of that motion,
respondent in accordance with its special
appearance withdrew from further partici-
pation in the hearing. The Board received
evidence upon the merits and at its close
made its findings and order.

Contesting the ruling of the Board, the
respondent argues {z) thar the Act is in
reality a regulation of labor relations and
not of interstate commerce; {2} that the
Act can have no application o the re-
spondent’s relations with its production
employees because they are not subject to
regulation by the federal government; and
(3) that the provisions of the Act violate
§2 of Article 11 and the Fifth and Sev-
enth Amendments of the Constitution of
the United States.

The facts as to the nature and scope of
the business of the Jones & Laughlin Steel
Corporation have been found by the Labor
Board and, so far as they are essential to
the determination of this controversy, they
are not in dispute. The Labor Board has
foutnd: The corporation is organized under
the laws of Pennsylvanta and has its prin-
cipal office at Pittsburgh. It is engaged in
the business of manufacturing iron and
steel in plants situated in Pittsburgh and
nearby Aliquippa, Pennsylvania. It mang-
factures and distributes a widely diversi-
fied line of steel and pig iron, being the
fourth largest producer of steel in the
United States. With its subsidiaries—nine-
teen in number—it is a completely inte-
grated enterprise, owning and operating
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ore, cozl and limestone properties, fake and
river transportation facilities and terminal
railroads located at its manufacturing
plants. It owns or controls mines in Michi-
gan and Minnesota. It operates four ore
steamships on the Great Lakes, used in
the transportation of ore to its factories.
It owns coal mines in Pennsylvania. Tt
operates towboats and steam barges used
in carrying coal to its factories. It owns
limestone propertes in various places in
Pennsylvania and West Virginta. It owns
the Monongahela connecting railread
which connects the plants of the Pitts-
burgh works and forms an interconnection
with the Peansylvania, New York Central
and Baltimore and Ohio Railroad systems.
It owns the Aliquippa and Southern Rail-
road Company which connects the Ali-
quippa works with the Pitrsburgh and
Lake Erie, part of the New York Central
systern. Much of its product is shipped to
its warehouses in Chicago, Detroit, Cin-
cinnati and Memphis,~to the last two
places by means of its own barges and
transportation equipment, In Long Island
City, New York, and in New Orleans it
operates structural steel fabricating shops
in connection with the warehousing of
semi-Ainished materials sent from its works.
‘Through one of irs wholly-owned subsidi-
aries it owns, leases and operates stores,”
warehouses and yards for the distribution
of equipment and supplies for drilling
and operating oil and gas wells and for
pipe lines, refineries and pumping sta-
tions. It has sales offices in twenty cities
in the United States and a wholly-owned
subsidiary which is devoted exclusively to
distributing its product in Canada. Ap-
proximately 75 per cent of its product is
shipped out of Pennsylvania.
Summarizing these operations, the
Labor Board concluded that the works
in Pittsburgh and Aliquippa ‘might be
likened to the heart of a selfcontained,
highly integrated body. They draw in the
raw materials from Michigan, Minnesota,
West  Virginia, Pennsylvania in par
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through arteries and by means controlled
by the respondent; they transform the
materials and then pump them out to all
parts of the nation through the vast
mechanism which the respondent has elab-
orated.’

To carry on the activitics of the entire
steel industry, 33,000 men mine ore, 44,000
men mine coal, 4,000 men quarry lime
stone, 16,000 men manufacture coke, 343,
coo men manufacture steel, and 83,000
men transport its product. Respondent
has about ro,000 employees in its Ali-
quippa plant, which is located in 2 com-
munity of about 30,000 persons.

Respondent points to evidence that the
Aliguippa plant, in which the discharged
men were employed, contains complete
facilities for the production of finished and
semi-finished iron and steel products from
raw materials; that its works consist pri-
marily of a by-preduct coke plant for the
preduction of coke; blast furnaces {or the
production of pig iron; open hearth fur
naces and Bessemer converters for the pro-
duction of steel; Dlooming mills for the
reduction of steel ingots Intc smaller
shapes; and a number of finishing mills
such as structural mills, rod mills, wire
mills and the like. In addition there are
other buildings, structures and equipment,
storage yards, docks and an intra-plant
storage system. Respondent’s operations at
these works are carried on in two distinet
stages, the first being the conversion of
raw materials into pig iron and the second
being the manufacture of semi-finished
and finished iron and steel products; and
in both cases the operations result in sub-
stantially changing the character, utility
and value of the materials wrought upon,
which is apparent from the nature and
extent of the processes to which they are
subjected and which respondent fully de-
scribes, Respondent also directs attention
to the fact that the iron ore which is pro-
cured from mines in Minnesota and
Michigan and transported to respondent’s
plant is stored in stock piles for future use,

the amount of ore in storage varying with
the season but usually being enough to
malintain operations from nine to ten
months; that the coal which is procured
from the mines of a subsidiary locared in
Pennsylvania and taken to the plant at
Aliquippa is there, like ore, stored for
future use, approximately two to three
months’ supply of coal being always on
hand; and that the limestone which is
obtained in Pennsylvania and West Vir-
ginia is also stored in amounts wvsually
adequate to run the blast furnaces for a
few wecks, Various details of operation,
transpertation, and distribution are also
mentioned which for the present purpose
it is not necessary to detail.

Practicaily all the factual evideuce in
the case, except that which dealt with the
nature of respondent’s business, concerned
its refations with the employees in the
Aliquippa plant whose discharge was the
subject of the complaint. These employees
were active leaders in the labor union.
Several were officers and others were
leaders of particular groups. Two of the
employees were motor inspectors; one was
a tractor driver; three were crane oper-
ators; one was 2 washer in the coke plant;
and three were laborers. Three other em-
ployees were mentioned in the complaint
but it was withdrawn as to one of them
and no evidence was heard on the action
taken with respect to the other two.

While respondent criticizes the evidence
and the attitude of the Board, which is
described as being hosdle toward em-
ployers and particularly toward those who
insisted upon their constitutional rights,
respondent did not take advantage of its
opportunity to present evidence to refute
that which was offered to show discrimi-
nation and coercion. In this sitnation, the
record presents no ground for setting aside
the order of the Board so far as the facts
pertaining to the circumstances and pur-
pose of the discharge of the employees
are concerned. Upon that point it is suffi-
cient to say that the evidence supports the
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findings of the Board that respondent dis-
charged these men ‘because of their union
activity and for the purpose of discourag-
ing membership in the union.” We turn
to the questions of Jaw which respondent
urges in contesting the validity and ap-
plication of the Act.

First, The scope of the dAet—The Actis
challenged in its entirety as an attempt to
regulate all industry, thus invading the
reserved powers of the States over their
local concerns. It is asserted that the
references in the Act to interstate and
foreign commerce are colorable at best;
that the Act is not a true regulation of
such commerce or of matters which di-
rectly affect it but on the contrary has the
"fundamental abject of placing under the
compulsory supervision of the federal gov-
ernment all industrial labor relations
within the nation. The argument seeks
support in the broad words of the pre-
amble (section one) and in the sweep of
the provisions of the Act, and it is further
insisted that its legislative history shows
an essential universal purpose in the light
of which its scope cannot be limited by
either construction or by the application
of the separability clause,

If this conception of terms, intent and
consequent inseparability were sound, the
Act would necessarily fall by reason of
the limitation upon the federal power
which inheres in the constitutional grant,
as well as because of the explicic reserva-
tion of the Tenth Amendment. Schechter
Corp. v. Unzted Srates, 295 U.S. 495, 549,
550, 554. The authority of the federal
government may not be pushed to such
an extreme as to destroy the distinction,
which the commerce clause itself estab-
lishes, between commerce ‘among the sev-
eral States’ and the internal concerns of
a State. That distinction between what is
national and what is local in the activities
of commerce is vital to the maintenance
of our federal system. Id.

But we are not at liberty to deny effect
to specific provisions, which Congress has
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constitutional power to enact, by superim-
posing upon them inferences from general
legislative declarations of an ambiguous
character, even if found in the same
statute. The cardinal principle of statutory
construction is to save and not to destroy,
We have repeatedly held that as between
two possible interpretations of a statute,
by one of which it would be unconstitu-
tional and by the other valid, our plain
duty is to adopt that which will save the
act. Even to avoid a serious doubt the rule
is the same. . .

We think it clear that the National
Labor Relations Act may be construed so
as to operate within the sphere of constitu-
tional autherity. The jurisdiction conferred
upen the Board, and inveked in this in-
stance, is found in §10 (a), which pro-
vides:

‘Sec. 10 {a), The Board is empowered,
as hereinafter provided, to prevent any
persen from engaging in any unfair labor
practice (listed in section 8) affecting com-
merce.

The critical words of this provision, pre-
scribing the limits of the Board’s authority
in dealing with the labor practices, are
“affecting commerce.” The Act specifically
defines the ‘commerce’ to which it refers
(§2 (6)):

“The term “commerce” means trade,
traffic, commerce, transportation, or com-
munication among the several States, or
between the District of Columbia or any
Territory of the United States and any
State or other Territory, or between any
foreign country and any State, Territory,
or the District of Columbia, or within the
District of Columbia or any Territory, or
between points in the same State but
through any other State or any Territory
or the District of Columbia or any foreign
country.’

There can be no question that the com-
merce thus contemplated by the Act (aside
from that within a Territory or the Dis-
trict of Columbia) is interstate and foreign
corunerce in the constitutional sense, The
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Act also defines the term ‘affecting com-
merce’ (§2 (73):

“The term “affecting commerce” means
in comimerce, or burdening or obstructing
commerce or the free flow of commerce, or
having led or tending to lead to a labor
dispute burdening or obstructing com-
merce or the free flow of commerce.’

This definition is one of exclusion as
well as inclusion. The grant of authority
to the Board does not purport to extend
to the rclationship between all industrial
employees and employers. Its terms do not
impose collective bargaining upon all in-
dustry regardless of effects upon interstate
or foreign commerce. It purports to reach
only what may be deemed to burden or
obstruct that commeree and, thus quali-
fied, it must be construed as contemplating
the exercise of control within constitu-
tional bounds. It is a familiar prineiple
thar acts which directly burden or obstruct
interstate or foreign commerce, or its free
flow, are within the reach of the congres-
sional power. Acts having that effect are
not rendered immune because they grow
cut of labor disputes. . . It is the effect
upon commerce, not the source of the
injury, which is the criterion. Secend Em-
ployers’ Liability Cases, 223 US. 1, 51,
Whether or not particular action does af-
fect commerce in such a close and intimate
fashion as to be subject to federal control,
and hence to lie within the authority con-
ferred upon the Board, is left by the statute
to be determined as individual cases arise,
We are thus to inguire whether in the
instant case the constitutional boundary
has been passed.

Second. The unfaiy labor practices in
guestion.—The unfair labor practices
found by the Board are those defined in
§ 8, subdivisions {1) and {3). These pro-
vide:

Sec. 8. It shall be an unfair labor prac.
tice for an employer—

‘(1) To interfere with, restrain, or coerce
employees in the exercise of the rights
guaranteed in section 7.

‘(3) By discrimination in regard to hire
or tenure of employment or any term or
condition of employment to encourage or
discourage membership in any labor or-
ganization. . .

Section 8, subdivision (1), refers to § 7,
which is as follows:

‘Sec. 7. Employees shall have the right
to seli-organmization, to form, join, or as
sist labor organizations, to bargain col-
lectively through representatives of their
own choosing, and to engage in concerted
activities, for the purpese of collective bar-
gaining or other mutual aid or protection.’

Thus, in its present application, the
statute goes no further than to safeguard
the right of employees to self-organization
and to select representatives of their own
choosing for collective bargaining or other
mutual protection without restraint or
coercion by their employer,

That is a fundamental right. Employees
have a5 clear a right 1o organize and select
their representatives for lawful purposes
as the respondent has to organize its busi-
ness and select its own officers and agents.
Discrimination and coercion to prevent the
free exercise of the right of employees to
self-organization and representation is a
proper subject for condemnation by com-
petent legislative autherity., Long ago we
stated the reason for labor organizations.
We said they were organized out of the
necessities of the situation; that a single
employee was helpless in dealing with an
employer; that he was dependent ordi-
narily on his daily wage for the main-
tenance of himself and family; that if the
employer refused to pay him the wages
that he thought fair, he was nevertheless
unable to leave the employ and resist
arbitrary and unfair treatment; that union
was essentizl to give laborers opportunity
to deal on an equality with their employer.
American Steel Foundries v. Tri-City Cen-
tral Trades Council, 257 US. 184, 200,
We reiterated these views when we had
under consideration the Railway Labor
Act of 1526, Fully recognizing the legality
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of collective action on the part of em-
ployees in order to safeguard their proper
interests, we said that Congress was not
required to ignore this right but could
safeguard it. Congress could seek to make
appropriate collective action of employees
an instrument of peace rather than of
strife. We said that such collective action
would be a mockery if representation were
made futile by interference with freedom
of choice. Hence the prohibition by Con-
gress of interference with the selection of
representatives for the purpose of negotia-
tion and conference between employers
and employees, ‘instead of being an in-
vasion of the constitutional right of either,
was based on the recognition of the rights
of both.” Texas & N, Q. R. Co. v. Rarlway
Clerks [281 U.S. 548]. We have reasserted
the same principle in sustaining the ap-
plication of the Railway Labor Act as
amended in 1934. Virginian Raflway Ca.
v. System Federation, No. 40 [300 US.
515].

Third, The application of the Acr to
employees engaged in produciion—The
principle involved —Respondent says that
whatever may be said of employees en-
gaged in intesstate commerce, the indus-
trial relations and activities in the manu-
facturing department of respondent’s en-
terprise are not subject to federal regula-
tion. The argument rests upon the proposi-
tion that manufacturing in itself is not
commerce. . .

The Government distinguishes these
cases, The various parts of respondent’s
enterprise are described as interdependent
and as thus involving ‘a great movement
of iron ore, coal and limestone along well-
defined paths to the steel mills, thence
through them, and thence in the form
of steel products into the consuming cen-
ters of the country—a definite and well-
understood course of business.’ It is urged
that these activities constitute a ‘stream’
or ‘flow’ of commerce, of which the Ali-
quippa manufacturing plant is the focal
point, and that industrial strife at that
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point would ¢ripple the entire movement.
Reference is made to our decision sustain-
ing the Packers and Stockyards Act, Szaf-
ford v. Wallace, 258 U.8. 495. The Court
found that the stockyards were but a
‘throat’ through which the current of com-
merce flowed and the transactions which
there occurred could not be separated
from that movement. Hence the sales at
the stockyards were not regarded as merely
local transactions, for while they created
‘a local change of tide’ they did not ‘stop
the flow,” but merely changed the private
interests in the subject of the current. Dis.
tinguishing the cases which upheld the
power of the State to impose a non-dis-
criminatery tax upon property which the
owner intended to transport to another
State, but which was not in actual transit
and was held within the State subject to
the disposition of the owner, the Court
remarked: “The question, it should be ob-
served, is not with respect to the extent
of the power of Congress to regulate in-
terstate commerce, but whether a particu-
lar exercise of state power in view of its
nature and operation must be deemed to
be in conflicc with this paramount au-
thority.” Id., p. 526, See Minnesota v.
Biasius, 290 U.S, 1, 8. Applying the dec-
trine of Swafford v. Wallace, supra, the
Court sustained the Grain Futures Act of
1922 with respect to transactions on the
Chicago Board of Trade, although these
transactions were ‘not in and of themselves
interstate commerce.” Congress had found
that they had become ‘a constantly re-
curring burden and obstructien to that
commerce.” Chicago Board of Trade v.
Olsen, 262 US. 1, 32; compare Hill v.
Wallace, 259 TU.S. 44, 69. . .

Respendent contends that the instant
case presents material distinctions, Re-
spondent says that the Aliquippa plant is
extensive in size and represents a large
investment in buildings, machinery, and
equipment. The raw materials which are
brought to the plant are delayed for long
periods and, after being subjected to man-
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ufacturing processes ‘are changed substan-
tially as to character, wility and value.
The finished products which emerge ‘are
to a large extent manufactured withour
reference to pre-existing orders and con-
tracts and are entirely different from the
raw materials which enter at the other
end.” Hence respondent argues that ‘If
importation and exportation in interstate
commerce do not singly transfer purely
local activities into the field of congres-
sional regulation, it should follow that
their combination would not alter the local
situation.” Arkadelphia Milling Co. v. S:.
Louis Southwestern Ry, Co., 249 U.S. 134,
151; Qliver Iror Co. v. Lord [262 U.S.
172].

We do not find it necessary to determine
whether these features of defendant’s busi-
ness dispose of the asserted analogy to the
‘stream of commerce’ cases. The instances
it which that metaphor has been used are
but particular, and not exclusive, illustra-
tions of the protective power which the
Government invokes in support of the
present Act. The congressional authority
to protect interstate commerce from bur-
dens and obstructions is not limited to
transactions which can be deemed to be
an essential part of a ‘low’ of interstate or
foreign commerce. Burdens and obstruc-
tions may be due to injurious action
springing from other sources. The funda-
mental principle is that the power to regu-
late commerce is the power to enact ‘all
appropriate legislation’ for ‘its protection.
and advancement” (The Daniel Ball, 10
Wall. 557, 564); to adopt measures ‘to
promote its growth and insure its safety’
(Moabile County v. Kimball, 102 U.S. fg1,
6g6, Bov); ‘to foster, protect, control, and
restrain.  Second Employers Liability
Cases, supra, p. 47. See Texas & N. O. R,
Co. v. Railway Clerks, supra. That power
is plenary and may be exerted to protect
interstate commerce ‘ne matter what the
source of the dangers which threaten it.’
Secaond Employers” Liability Cases, p. 513
Schechter Corp. v, United States, supra.

Although activities may be intrastate in
character when separately considered, if
they have such a close and substaniial
relation to interstate commerce that their
control is essential or appropriate to pro-
tect that commerce from burdens and ob-
structions, Congress cannot be denied the
power to exercise that control. Schechter
Corp, v. United States, supra. Undoubt-
edly the scope of this power must be con-
sidered in the light of cur dual system
of government and may not be extended
so as to embrace effects upon interstate
commerce so indirect and remote that o
embrace them, in view of our complex
society, would effectually obliterate the dis-
tinction between what is mational and
what is local and create a completely cen-
tralized government. /d. The question is
necessarily one of degree. As the Court
said in Chicago Board of Trade v. Olsen,
supra, p. 37, repeating what had been said
in Stafford v. Wallace, supra: “Whatever
amounts to more or less constant practice
and threatens to obstruct or unduly to
burden the ireedom of interstate com-
merce is within the regulatory power of
Congress under the commerce clause, and
it is primarily for Congress to consider
and decide the fact of the danger and
meet it.’

That intrastate activities, by reason of
close and intimate relation to interstate
commerce, may fall within federal control
is demonstrated in the case of carriers who
are engaged in both interstate and intra-
state transportation. There federal control
has been found essential to secure the
freedom of interstate traffic from interfer
ence or unjust discrimination and to pro-
mote the efficiency of the interstate service.
Shreveport Case, 234 U.S. 342, 351, 352;
Wisconsin Railroad Comm'n v. Chicago,
B. & Q. R. Co., 257 U.S, 563, 588. It is
manifest that intrastate rates deal por-
marily with a local activity. But in rate-
making they bear such a close relation to
interstate rates that effective control of
the one must embrace some control over
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the other. 4. Under the Transportation
Act, 1920, Congress went so far as to
authorize the Interstate Commerce Com-
mission to establish a state-wide level of
intrastate rates in order to prevent an un-
just discrimination against interstate com-
merce. Wisconsin Railroad Commi'n v.
Chicago, B. & Q. R. Co., supra; Florida
v. Unsted States, 282 U.8. 194, 210, 211,
Other illustrations are found in the broad
requirements of the Safety Appliance Act
and the Hours of Service Act. Souzhern
Ratlway Co. v. United Siates, 222 U8, 20;
Baltimore & Okio R. Co. v. Inierstate
Commerce Comm'n, 221 US. 61z, It is
said that this exercise of federal power
has relation to the maintenance of ade-
quate instrumentalities of interstate com-
merce. But the agency is not superior to
the commerce which uses it. The pro-
tective power extends to the former be-
cause it exists as to the latter.

The close and intimate effect which
brings the subject within the reach of fed-
eral power may be due to activities in re-
lation. to productive industry although the
industry when separately viewed is local.
This has been abundantly illustrated in
the application of the federal Anti-Trust
Act. In the Szandard Od and Americon
Tabacco cases, 221 U8, 1, 106, that statute
was applied to combinations of employers
engaged in productive industry. Counsel
for the offending corporations strongly
urged that the Sherman Act had no appli-
catien because ‘the acts complained of
were not acts of interstate or foreign com-
merce, nor direct and immediate in their
effect on interstate or foreign commerce,
but primarily affected manufacturing and
not commerce. 221 U.8. pp. 5, 125, Coun-
sel relied upon the decision in United
Szates v. Knight Co., 156 US. 1. The
Court stated their contention as follows:
“T'hat the act, even if the averments of the
bill be true, cannot be constitutionally
applied, becanse to do so would extend the
power of Congress to subject debors the
reach of its authority to regulate com-
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merce, by enabling that body to deal with
mere questions of production of commodi-
ties within the States.” And the Court sum-
marily dismissed the contentlon in these
words: ‘But all the structure upon which
this argument proceeds is based upon the
decision in Unfred States v. E. C. Knight
Co., 156 U.S. 1. The view, however, which
the argument takes of that case and the
arguments based upon that view have been
so repeatedly pressed upon this court in
connection with the interpretation and
enforcement of the Anti-trust Act, and
have been so necessarily and expressly de-
cided to be unsound as to cause the con-
tentions to be plainly foreclosed and to
require no express notice” (citing cases).
221 U.S. pp. 68, 6g.

Upon the same principle, the Anti-Trust
Act has been applied to the conduct of
employees engaged in production. Loewe
v. Lawlor, 208 US. 274; Coronado Coual
Co. v. United Mine Workers {268 US,
295]; Bedford Cur Sione Co, v, Stone Cur-
ters’ Assn., 274 US. 37. See, also, Local
167 v. United States, 291 U.S, 293, 297;
Schechier Corp, v. United States, supra,
The decisions dealing with the question
of that application illustrate hoth the
principle and its limitation. Thus, in the
first Coronado case, the Court held that
mining was not interstate commerce, that
the power of Congress did not extend to
its regulation as such, and that it had not
been shown that the activities there in-
volved—a local strike—brought them
within the provisions of the Anti-Trust
Act, notwithstanding the broad terms of
that statute. . . Bur in the first Coronado
case the Court also said thar ‘if Congress
deems certain recurring practices, though
not really part of interstate commerce,
likely to obstruct, restrain or burden it, it
has the power to subject them to national
supervision and restraint.” 259 U.S. [344],
p- 408. And in the second Coronado case
the Court ruled that while the mere reduc-
tion in the supply of an article to be shipped
in interstate commerce by the illegal or
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tortious prevention of its manufacture or
production is ordinarily an indirect and
remote obstruction to that commerce,
nevertheless when the ‘intent of those un-
lawfully preventing the manufacture or
production is shown to be to restrain or
control the supply entering and moving
in interstate coinrmerce, or the price of it
in interstate markets, their action is a
direct violation of the Anti-Trust Act.” 268
U.S. p. 310. And the existence of that in-
tent may be a necessary inference from
proof of the direct and substantial effect
produced by the employees’ conduct. fn-
dustrial Association v, United States, 268
U.S. [64], p. 81. What was absent from
the evidence in the first Coronado case
appeared in the second and the Act was
accordingly applied to the mining em-
ployees.

It is thus apparent that the fact that the
employees here concerned were engaged
in production is not determinative. The
question remains as to the effect upon in-
terstate commerce of the labor practice in-
volved. In the Schechter case, supra, we
found that the effect there was so remote
as to be beyond the federal power. To find
‘immediacy or directness’ there was to find
it ‘almost everywhere,” 2 result Inconsistent
with the maintenance of our federal sys-
tem. In the Carzer case, [208 U.S. 238],
the Court was of the opinion that the pro-
visions of the statute relating to production
were invalid upon several grounds—that
there was improper delegation of legisla-
tive power, and that the requirements not
only went beyond any sustainable measure
of protection of interstate commerce but
were alse inconsistent with due process.
These cases are not controfling here.

Fourth. Effects of the unfair labor prac-
tice in respondent's enterprise—Giving full
weight to respendent’s contention with re-
spect to a break in the complete continuiry
of the ‘stream of commerce’ by reason of
respondent’s manufacturing operations, the
fact remains that the stoppage of those
operations by industrial strife would have

a most serious effect upon interstate corn-
merce. In view of respondent’s far-flung
activities, it is idle to say that the effect
would be indirect or remote. It is obvious
thar it would be immediate and might be
catastrophic. We are asked to shut our eyes
to the plainest facts of our national life
and to deal with the question of direct
and indirect effects in an  intellectual
vacuum. Because there may be but indirect
and remote effects upon interstate com-
merce in connection with a host of local
enterprises throughout the country, it does
not follow that other industrial activities
do not have such a close and intimate re-
latien to interstate commerce as to make
the presence of industrial strife a matter
of the most urgent national concern. When
industries organize themselves on a na-
tional scale, making their relation to in-
terstate commerce the dominant factor in
their activities, how can it be maintained
that their industrial labor relations con-
stitute a forbidden field into which Con-
gress may not enter when it is necessary
to protect interstate commerce from the
paralyzing consequences of industrial war?
We have often said that interstate com-
tnerce itself is a practical conception. It is
equally true that interferences with that
commerce must be appraised by a judg-
ment that dees not ignore actual experi-
ence.

Experience has abundantly demon-
strated that the recognition of the right
of employees to self-organization and to
have representatives of their own choosing
for the purpose of collective bargaining is
often an essential condition of industrial
peace. Refusal to confer and negotiate has
been one of the most prolific causes of
strife. This is such an outstanding fact in
the history of labor disturbances that it is
a proper subject of judicial notice and
requires no «citation of iInstances. The
opinion in the case of Virginian Railway
Co. v. Systers Federation, No. 40, supra,
points out that, in the case of carriers, ex-
perience has shown that before the amend-
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ment, of 1934, of the Railway Labor Act
‘when there was no dispute as to the or-
ganizations authorized to represent the
employees and when there was a willing-
ness of the employer to meet such repre-
sentative for a discussion of their griev-
ances, amicable adjustment of differences
had generally followed and strikes had
been avoided.” That, on the other hand,
‘a prolific source of dispute had been the
maintenance by the railroad of company
unions and the denial by railway manage-
ment of the authority of representatives
chosen by their employees.” The opinion
in that case also peints to the large meas-
ure of success of the labor policy embodied
in the Railway Labor Act. But with re-
spect to the appropriateness of the recog-
nition of self-organization and representa-
tion in the promotion of peace, the ques-
tion is not essentially different in the case
of employees in industries of such a char-
acter that interstate commerce is put in
jeoperdy from the case of employees of
transportation companies. And of what
avail is it to protect the facility of trans
portation, if interstate commerce is throt-
tled with respect to the commodities to
be transported!

These questions have frequently en-
gaged the attention of Congress and have
been the subject of many inguiries. The
steel industry is one of the great basic
industries of the United States, with rami-
fying activities affecting Interstate com-
merce at every point. The Government
aptly refers to the steel strike of 191920
with its far-reaching consequences. The
fact that there appears to have been no
major disturbance in that industry in the
meore recent period did not dispose of the
possibilities of future and like dangers to
interstate commerce which Congress was
entitled to foresee and to exercise its pro-
tective power to forestall. It is not neces-
sary again to detaif the facts as to respond-
ent’s enterprise. Instead of being beyond
the pale, we think that it presents in a
most striking way the close and intimate
relation which a manufacturing industry
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may have to interstate commerce, and we
have no doubt that Congress had constitu-
tonal authority to safeguard the right of
respondent’s employees to self-organiza-
tion and freedom in the choice of repre-
sentatives for collective bargaining,

Fifth, The means which the Act em-
ployi—Questions under the due process
clanse and other constitutional resirictions
—Respondent asserts its right to conduct
its business in an orderly manner without
being subjected to arbitrary restraints.
What we have said points to the fallacy in
the argument. Employees have their cor-
relative right to organize for the purpose
of securing the redress of grievances and
to promote agreements with employers re-
lating to rates of pay and conditions of
work, Texas & N. 0. R. Co. v. Railway
Clerks, supra; Virginian Railway Co. v.
System Federation, No. go. Restraint for
the purpose of preventing an unjust inter-
ference with that right cannot be con-
sidered arbitrary or capricious. The pro-
visiont of §9 (2) that representatives, for
the purpose of collective bargaining, of
the majerity of the employees in an ap-
propriate unit shall be the exclusive rep-
resentatives of all the employees in that
unit, imposes upon the respondent only
the duty of conferring and negotiating
with the authorized representatives of its
employees for the purpose of settling 2
labor dispute. This provision has its ana-
logue in § 2, Niath, of the Railway Labor
Act which was under consideration in
Virginian Railway Co. v. System Federa-
tion, No. 40, supra. The decree which we
affirmed in that case required the Railway
Company to treat with the representative
chosen by the employees and also to re-
frain from entering into collective labor
agreements with anyone other than their
tree representative as ascertained in ac-
cordance with the provisions of the Act.
We sald that the obligation to trear with
the true representative was exclusive and
hence imposed the negative duty to treat
with no other. We also pointed out that,
as conceded by the Government, the in-
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junction against the Company’s entering
into any contract concerning rules, rates
of pay and working conditions except
with a chosen representative was ‘designed
only to prevent collective bargaining with
anyone purporting to represent employees’
other than the representative they had
selected. It was taken ‘to prohibit the nego-
tiation of labor contracts generally appli-
cable to employees’ in the described unit
with any other representative than the one
so chesen, ‘but not as precluding such indi-
vidual contracts’ as the Company might
‘elect to make directly with individual em-
ployees.” We think this construction also
applies to §¢ (a} of the National Labor
Relarions Act.

The Act does not compel agreements
between employers and employecs. It does
not compel any agreement whatever, It
does not prevent the employer “from refus-
ing to make a collective contract and hir-
ing individuals on whatever terms’ the
employer ‘may by unilateral action de-
termine.” The Act expressly provides in
§ g {a) that any individual employee or a
group of employees shall have the right
at any time to present grievances to their
employer. The theory of the Act is that
free opportunity for negotiation with ac-
credited representatives of employees is
likely to promote industrial peace and may
bring about the adjustments and agree-
ments which the Act in itself dees not
attempt to compel, . . The Act does not
nterfere with the normal exercise of the
right of the employer to select its em-
ployees or to discherge them. The em-
ployer may not, under cover of that right,
intimidate or coerce its employees with
respect to their self-organization and rep-
resentation, and, on the other hand, the
Board is not entitled to make its authority
a pretext for interference with the right
of discharge when that right is exercised
for other reasons than such intimidation
and coercion. The true purpose is the sub-
ject of investigation with full opportunity
to show the facts, It would seem that when
employers frecly recognize the right of

their employees to their own organizations
and their unrestricted right of representa-
tion there will be much less occasion for
controversy in respect to the free and ap-
propriate exercise of the right of selection
and discharge.

The Act has been criticised as one-sided
in its application; that it subjects the em-
ployer to supervision and restraint and
leaves untouched the abuses for which em-
ployees may be responsible; that it fails to
provide a more comprchensive plan—with
better assurances of fairness to both sides
and with increased chances of success in
bringing about, if not compelling, equi-
table solutions of industrial disputes affect-
ing interstate commerce. But we are deal-
ing with the power of Congress, not with
a particular policy or with the extent to
which policy should go. We have fre-
quently said that the legislative authority,
exerted within its proper field, need not
embrace all the evils within its reach. The
Constitution does not forbid ‘cautious ad-
vance, step by step,” in dealing with the
evils which are exhibited in activities
within the range of legislative power. . .
The question in such cases is whether the
legislature, in what it does prescribe, has
gone beyond constitutional limits.

The procedural provisions of the Act
are assailed. But these provisions, as we
construe them, do not offend against the
constitutional requirements governing the
creation and action of administrative bod-
ies. See Interstate Commerce Comm'n V.
Louisville & Nashoille R. Co., 227 US.
88, g1. The Act establishes standards to
which the Board must conform. There
must be complaint, notice, and hearing.
The Board must receive evidence and
make findings. The findings as to the facts
are to be conclusive, but only if supported
by evidence. The order of the Board is
subject ro review by the designated court,
and only when sustained by the court may
the order be enforced. Upon that review
all questions of the junsdiction of the
Board and the regularity of irs proceed-
ings, all questions of constitutional right
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or statutory authority, are open to €x-
amination by the court. We construe the
procedural provisions as affording ade-
quate opportunity ta secure judicial pro-
tection against arbitrary action In acecord-
ance with the wellsettled rules applicable
to administrative agencies set up by Con-
gress to aid in the enforcement of valid
legislation. Ft is not necessary to repeat
these rules which have frequently been
declared. None of them appears to have
been transgressed in the instant case. Re-
spondent was notified and heard. It bad
opportunity to meet the charge of unfair
labor practices upon the merits, and by
withdrawing from the hearing it declined
to avail iwself of that opportunity. The
facts found by the Board support its order
and the evidence supports the findings.
Respondent has no just ground for com-
plaint on this score.

The order of the Board required the
reinstatement of the employees who were
found to have been discharged because of
their ‘union activity” and for the purpose
of ‘discouraging membership in the union.
That requirement was authorized by the
Act. § 10 (). In Texas & N. O. R. Co. v.
Raflway Clerks, supra, a similar order for
restoration to service was made by the
court in contempt proceedings for the
violation of an injunction issued by the
court to restrain an interference with the
right of employees as guaranteed by the
Railway Labor Act of 1926, The require-
ment of restoration to service, of employees
discharged in violation of the provisions
of that Act, was thus a sanction Imposed
in the enforcement of a judicial decree. We
do not doubt that Congress could impose
a like sanction for the enforcement of its
valid regulation. The fact that in the cne
case it was a judicial sanction, and in the
other a legislative one, is not an essential
difference in determining its propriety.

Respondent complains that the Board
not only ordered reinstatement but di-
rected the payment of wages for the time
lost by the discharge, less amounts earned
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by the employee during that period. This
part of the order was also authorized by
the Act. §10 {c). It is argued that the
requirement is equivalent to a money judg-
ment and hence contravenes the Seventh
Amendment with respect to trial by jury.
The Seventh Amendment provides that
‘In suits at common law, where the value
in controversy shall exceed twenty dollars,
the right of trial by jury shall be pre-
served.” The Amendment thus preserves
the right which existed under the com-
mon law when the Amendment was
adopted. Shields v, Thomas, 18 How. 253,
262; In re Wood, 210 U8, 246, 258;
Dimick v. Schiedr, 293 U.5. 474, 476;
Baltimore & Carofing Line v. Redman,
2g5 U.S. 654, 657. Thus it has no applica-
tion to cases where recovery of money
damages is an incident to equitable relief
even though damages might have been
recovered in an action at law. Clark v.
Wooster, 119 U.8. 322, 325; Pease v. Rath-
bun-fones Engineering Co., 243 US. 243,
279. It does not apply where the proceed-
ing is not in the nature of a suit at com-
mon law. Guthrie National Bank v. Guth-
rie, 173 UL8. 528, 537.

The iastant case is not a suit at common
law or in the nature of such a suit. The
proceeding is one unknown to the com-
mon law, It is a starutory proceeding.
Reinstatement of the employee and pay-
ment for time lost are requirements jm-
posed for violation of the statute and are
remedies appropriate to its enforcernent.
The contention under the Seventh Amend-
ment is without merit,

Our conclusion is that the order of the
Board was within its competency and that
the Act is valid as here applied. The judg-
ment of the Circuit Court of Appeals is
reversed and the cause is remanded for
further proceedings in conformity with
this opinion.

Reversed,

[JosTices McRevnorps, Van Devanter,
SvraerLaND and Butes dissented.]



NOTE

The chief provisions of the Fair Labor Standards Act? relate to wages, hours of
labor, and child labor,

In its findings, the Congress declared ‘that the existence, in industries engaged
in commerce or in the production of goods for commerce, of labor conditions
detrimental te the maintenance of the minimum standard of living necessary for
health, efficiency, and general well-being of workers (1) causes commerce and
the channels and instrumentalities of commerce to be used to spread and per-
petuate such labor conditions among the workers of the several States; (2) bur-
dens commerce and the free flow of goods in commerce; (3) constitutes an
unfair method of competition in commerce; (4) leads to labor disputes burden-
ing and obstructing commerce and the free flow of goods in commerce; and
(5) interferes with the orderly and fair marketing of goods in commerce.” By
virtue of its power to regulate interstate commerce the policy of Congress would
be ‘to correct and as rapidly as practicable to eliminate the conditions above
referred to. . 7

Scction 6 contains the minimum wage provisions, that is, it places a “Hoor’
under wages; section 7 relates to maximum hours; section 12 excludes the prod-
ucts of child labor from interstate commerce. Section 15 provides in part thar ‘it
shall be unlawful for any person—(r) to transport . . . ship, deliver, or sell in
commerce . . . any goods in the production of which any employee was em-
ployed in violation of section 6 or section ¥ .. . or ‘(4) to violate any of the
provisions of section 12. . ) .

In rgr4, the Supreme Court of Oregon upheld the State’s minimum wage law.
Appeal was made to the Supreme Court of the United States which affirmed by
an equally divided court the decision of the Oregon court® The validity of
minimum wage legislation in general, however, was left in doubt. This uncer-
tainty was removed when the Supreme Court in 1¢23 declared unconstitutional
a minimum wage law of the District of Columbia relating to women and chil-
dren; ® the law was held to be contrary to the principle of freedom of contract
as established by the s5th Amendment.

The question of minimum wage legislation came before the Supreme Court
again in the case of Morehead v. New York ex rel. Tipaldo* On the authority
of the Adkins decision, the Supreme Court by a five to four decision declared
the New York minimum wage law to be an arbitrary denial of due process of

1353 Saat. rodo (1538).

2 Srertler v. O'Hara, 243 US. 629 (1919).

3 Adking v. Children’s Hospital, 261 U8, 525 (1923).

<208 US. 587 {1036).
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law. Thus, both the Federal government and the state governments were denied
the power to enact minimum wage legislation.

By this time, the Supreme Court was the object of severe criticism.’ The Court
was more than criticised, it was threatened by the President’s plan for the
reorganization of the Federal judiciary.® As a possible consequence, the Court
proceeded to discard some outworn precedents. When the minimum wage law
of the State of Washington came up for review in West Coast Hotel Co. v.
Parrish,® it was upheld by a five 1o four decision. In this case, the Supreme Court
overruled the Adkins decision.

Laws limiting hours of labor for women and children have, in general, been
sustained by the courts. Oregon in 1903 limited to ten the number of hours a
woman might work in a factory or laundry. This law was attacked as a violation
of freedom of contract and a denial of equal protection under the r4th Amend-
ment; but the Supreme Court held the enactment to be a valid exercise of the
police power.® “The limitations which this statute places upon her contractual
powers,” said Mr. Justice Brewer, . . . are not imposed solely for her benefit,
but also largely for the benefir of all. ., The two sexes differ in structure of
body, in the functions to be performed by each, in the amount of physical
strength, in the capacity for long continued labor, particularly when done stand-
ing, the influence of vigorous health upon the future well-being of the race . ..
justifies a difference of legislation. . [ *

Legislation affecting hours of labor for men has developed slowly. In certain
hazardous occupations such as mining, maximum hours legislation has been
upheld, For example, a Utah statute limited workers in mines to an eight-hour
day. This was challenged as a violation of the 14th Amendment, but the Supreme
Court held chat the right to freedom of contract was not an ahbsolute right, but
a right subject to the police power of the state, particularly when there was
reasonable ground to believe that the occupation in question was dangerous
or unhealthy.*

‘The Supreme Court in Lochner v. New York ™ held that a limitation upon
hours of labor in a private establishment under non-hazardous conditions was
unconstitutional, Finally, in Bun#ng v. Oregon,® decided in 1917, the Court
deemed valid an Oregon ten-hour day law for men employed in factories.

To turn to the case which follows, the Darby Lumber Company was charged
with violation of certain sections of the Fair Labor Standards Act. The company
demurred to the indictment. The district court sustained the demurrer and
quashed the indictment upen ‘the broad grounds that the Act, which it interpreted

5.5, Congress. Scnate, Committee on the Judiciary, Reorganisation of the Federal Judiviary, Hear-

ings, v5th Cong., 1sk sess,, 1937,
&1bid. pp. 1-3. See also Message from the President of the United States tramsmitting a Recom-
mendation o Reorganize the [udicial Branch of the Federal Goverament, 75th Cong., 1st sess., H. Doc.

Mo. 142, 1937.
7 300 U.S. 399 (1937). 0 FHolden v. Hardy, 169 U.5, 366 (x8g8).
8 Muller v. Oregon, 208 U5, 412 (1908}, 11198 1.5, 45 (1g05).

9 Ihid. 422-3. 12243 U8, 426,
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as a regulation of manufacture within the states’®® was unconstitutional. The
district court was of the opinion ‘that manufacture is not interstatc commerce
and that the regulation by the Fair Labor Standards Act of wages and hours
of employment of those engaged in the manufacture of goods . . . is not within
the congressional power to regulate interstate commerce,* This raised the
question of Hammer v. Dagenhart?® decided in 1918,

On the basis of the postal and commerce powers Congress has enacted legis-
lation designed to promote and to protect the safety, morals, and health of the
public. Beginning in 1893, Congress enacted a series of safety appliance measures
the object of which was the protection of passengers and employcees on Interstate
rallroads. Congress also prohibited from interstate commerce such articles as
lottery tickets, obscene literature, stolen automobiles, prizefight films, impure
and improperly branded foods and drugs. The White Slave Act makes unlawful
the transportation of women across state lines for immeoral purposes. More
recently, Congress has prohibited the carriage of convict-made goods inte any
state contrary to the laws of the state,

Encouraged by the trend of Supreme Court decisions, the advocates of child-
labor legislation pushed through Congress the first child-labor bill.** The products
of mine and factory, wholly or in part produced by child-labor, were excluded
from interstate commerce. It was expected by many that the Supreme Court
would without question uphold the enactment. The law, however, was struck
down by a Court divided five to four in the case of Hammer v. Dagenhart’”

Briefly, this case involved a father and two minor sons, all three employees
in a cotton mill. The father sought t¢ enjoin enforcement of the act.

The Court invalidated the act first, because it was not a regulation of interstate
commerce. Unlike lottery tickets or misbranded food, cotton products were in
themselves harmless; and such regulation did not serve to promote the efficiency
and safety of interstate commerce. Secondly, the law was desmed a regulation
of manufacturing and as such encroached upon the reserved powers of the
states contrary to the 1oth Amendment.

In this case, Mr. Justice Holmes gave one of his classic dissents. He declared
that ‘It would not be argued today that the power to regulate does not include
the power to prohibit. Regulation means the prohibition of something, and when
interstate commerce is the matter to be regulated, I cannot doubt that the regula-
tion may prohibit any part of such commerce that Congress sees fit to forbid.” *8

Hammer v. Dagenhart was not specifically overruled until the Supreme Court’s
decision in the Darby case; however, in time, the Court began to recognize the
validity of Mr. Holmes’s view, and the view of Chief Justice Marshall in
Gibbons v. Ogden, namely, that the power of Congress over interstate commerce
is plenary, complete, and full*®

In conclusion, the Supreme Court in the Darby case overruled a long-standing

12 312 1.5, 100, 111 {1941}, 18 The Keating-Owen Act, 3¢ Stat. 6%5 (1916}
14 Ibid. rr1-32. 17247 UL, 251 (1938).
15 247 118, 251, 18 [hid. pp. 277-8.

18 See, for example, Mulford v. Smirk, 307 U.S. 38 (1939).
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interpretation of the 1oth Amendment which had been given classic form in
Hammer v. Dagenhart. “The amendment,’ says Swisher, ‘was read in early
decisions as if it meant that the exercise of a power granted to the federal govern-
ment must stop at the point at which it began encroachment upon matters which
had traditionally been regarded as under local jusisdicrion,” ** The Darby decision,
continues Swisher, ‘makes it clear that the traditional sphere of state activity is
immune from federal invasion only to the extent that the right of the invader
is limited to the exercise of some power directly given or implied in the Con-
stitution.” **
UNITED STATES v, DARBY
312 US. 100 (1941)

Mg, Justice Stong delivered the opinion
of the Court.

The two principal questions raised by
the record in this case are, firsz, whether
Congress has constitutional power to pro-
hibit the shipment in interstate commerce
of lumber manufactured by employees
whose wages are less than a prescribed
minimum or whose weekly hours of
fabor at that wage are greater than a
prescribed maximum, and, second, whether
it has power to prohibit the employment
of workmen in the preduction of goods
‘for interstate commerce’ at other than
prescribed wages and hours. A subsidiary
question is whether in connection with
such prohibitions Congress can require the
employer subject to them to keep records
showing the hours worked each day and
week by each of his empleyees including
those engaged ‘in the production and
manufacture of goods to-wit, lumber, for
“interstate commerce.”’

Appellee demurred to an indictment
found in the district court for southern
Georgia charging him with violation of
§15 {(2) () (2) and (3) of the Fair
Labor Standards Act of 1938: 52 Stat.
1060, 29 U.S.C. § 201, ef seq. The district
court sustained the demurrer and quashed
the indictment and the case comes here
on direct appeal under § 238 of the Judicial
Code as amended, 28 U.S.C. § 345, and

§ 682, Title 18 U.5.C,, 34 Stat, 1246, which
authorizes an appeal to this Court when
the judgment sustaining the demurrer ‘is
based upen the invalidity or construction
of the statute upon which the indictrnent
is founded.

The Fair Labor Standards Act set up
a comprehensive legislative scheme for
preventing the shipment in interstate
commerce of certain products and com-
modities produced in the United States
under labor conditions as respects wages
and hours which fail w conform to stand-
ards set up by the Act. Its purpose, as
we judicially know from the declaration
of policy in § 2 (a) of the Act, and the
reports of Congressional committees pro-
posing the legislarion, 8. Rept. No. 884,
7sth Cong. st Sess.; H. Rept. Neo. 1452,
75th Cong. 13t Sess.; H. Rept. No. 2182,
75th Cong. 3d Bess., Conference Report,
H. Rept. No. 2738, 7s5th Cong. 3d Sess.,
is to exciude from interstate commerce
goods produced for the commerce and to
prevent their production for interstate
commerce, tnder conditions detrimental to
the maintenance of the minimum stand-
ards of living necessary for health and
general well-being; and to prevent the
use of interstate commerce as the means of
competition in the distribution of goods
so produced, and as the means of spread-
ing and perpetuating such substandard

2 The Growth of Constitutional Power in the United States, Chicago, 1946, p. 34.

11hid. p. 36.
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labor conditions among the workers of
the several states. The Act also sets up
an administrative procedure  whereby
those standards may from time to time be
modified generally as to industries sub-
ject to the Act or within an industry in
accordance with specified standards, by an
administrator aciing in collzboration with
‘Industry Committees” appointed by him,

Section 15 of the statute prohibits cer-
tain specified acts and § 16 (a) punishes
willful violation of it by a fine of not
more than 310,000 and punishes each
conviction after the first by imprisonment
of not more than six months or by the
specified frne or both. Section 15 {1)
makes unlawful the shipment in inter-
state commerce of any goods ‘in the pro-
duction of which any employee was em-
ployed in viclation of section 6 or section
=) which provide, among other things,
that during the first year of operation of
the Act a minimum wage of 25 cents per
hour shall be paid to employees ‘engaged
in [interstate] commerce or the produc-
ticn of goads for [interstate] commerce,
§ 6, and that the maximum hours of em-
ployment for employees ‘engaged in com-
merce or the production of goods for com-
merce’ without increased compensation
for overtime, shall be forty-four hours 2
week, §7.

Section 15 {2) (2} makes it unlawful
to viclate the provisions of §§6 and 7
including the minimum wage and maxi-
mum hour requirements just mentioned
for employees engaged in production of
goods for commerce. Section 15 {a) (5)
makes it unlawful for an employer subject
to the Act to violate § 11 {c) which re-
quires him to keep such records of the
persons employed by him and of their
wages and hours of employment as the
administrator shall prescribe by regulation
or order,

The indictment charges that appellee is
engaged, in the State of Georgia, in the
business of acquiring raw materials, which
he manufactures into finished lumber
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with the intent, when manufactured, to
ship it in interstate commerce to custom-
ers outside the state, and that he daes in
fact so ship a large part of the lumber so
produced. There are numercus counts
charging appellee with the shipment in
interstate  commerce from Georgia to
points outside the state of lumber in the
production of which, for interstate com-
merce, appellee has employed workmen at
less than the prescribed minimum wage
or more than the prescribed maximum
hours without payment to them of any
wage for covertime. Other counts charge
the employment by appellee of workmen
in the production of lumber for interstate
commerce at wages at less than 235 cents
an hour or for more than the maximum
hours per weck without payment to them
of the prescribed overtime wage. Still an-
other count charges appellee with failure
to keep records showing the hours worked
each day 2 week by each of his employees
as required by § 11 (c) and the regula-
tion of the administrator, Title 29, Ch. 5,
Code of Federal Regulations, Part 516,
and also that appellee unlawfully failed
to keep such records of employees en-
gaged ‘in the production and manufac.
ture of goads, to-wit lumber, for interstate
commerce.’

The demurter, so far as now relevant
to the appeal, challenged the validity of
the Fair Labor Standards Act under the
Commerce Clause and the Fifth and Teath
Amendments, The district court quashed
the indictment in its entirety wpon the
broad grounds that the Act, which it
interpreted as a regulation of manufacture
within the states, is unconstitutional. Tt
declared that manufacture is not interstate
commerce and that the regulation by the
Fair Labor Standards Act of wages and
hours of employment of those engaged in
the manufacture of goods which it is
intended at the time of production ‘may
or will be’ after production ‘sold in inter-
state commerce in part or in whole’ is
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not within the congressional power to
regulate interstate commerce.

The effect of the court’s decision and
judgment is thus to deny the power of
Congress to probibit shipment in inter-
state commerce of lumber produced for
interstate commerce under the proscribed
substandard laber conditions of wages
and hours, its power to penalize the em-
ployer for his failure to conform to the
wage and hour provisions in the case of
employees engaged in the production of
lumber which he intends thercafter to
ship in interstate commeree in part or in
whole according to the normal course of
his business and its power to compel him
to keep records of hours of employment
as required by the statute and the regu-
lations of the administrator.

'The case comes here on assignments by
the Government that the district court
erred insofar as it held that Congress was
without constitutional power to penalize
the acts set forth in the indictment, and
appellee seeks to sustain the decision be-
low on the grounds that the prohibition
by Congress of those Acts is unauthorized
by the Commerce Clause and is prohibited
by the Fifth Amendment. The appeal stat-
ute limits our jurisdiction on this appeal
to a review of the determination of the
district court so far only as it is based on
the validity or construction of the statute,
United States v. Borden Co., 308 U.S, 188,
163-195, and cases cired. Hence we accept
the district court’s interpretation of the
indictment and confine our decision to the
validity and construction of the statute.

The prohibition of shipment of the pro-
seribed goods in interstate commerce. Sec-
tion 15 {a} (1) prohibits, and the indict-
ment charges, the shipment in interstate
commerce, of goods produced for inter-
state commerce by employees whose wages
and hours of employment do not conform
to the requirements of the Act. Since this
section is not viclated unless the com.
modity shipped has been produced under
labor conditdons prohibited by §6 and
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§ 7, the only question arising under the
commerce clause with respect to such
shipments is whether Congress has the
constitutional power to prohibit them,

While manufacture is not of itself inter-
state commerce, the shipment of mapu-
factured goods interstate is such com-
merce and the prohibition of such ship-
ment by Congress is indubitably a regu-
lation of the commerce. The power to
regulate commerce is the power ‘to pre-
scribe the rule by which commerce is
governed.” Gibbons v. Ogden, 9 Wheat
1, 196. It extends not only to those regu-
lations which aid, foster and protect the
commerce, but embraces those which pro-
hibit it. Reid v. Colorads, 187 1.8, 137;
Lottery Case, 188 U.S, 321; United Sitates
v, Delaware & Hudson Co., 213 1.8, 366
Hoke v, United Siamtes, 227 US. 208;
Clark Distiiling Co. v. Western Maryland
Ry. Co., 242 U.B. 311; United States v.
Hil, 248 U.S. g20; McCormick & Co. v.
Brown, 286 U.B. 131. It is conceded that
the power of Congress to prohibit trans-
portation in interstate commerce includes
noxious articles, Lotrery Case, supra; Hipo-
lize Egg Co. v. United States, 220 U S, 45;
of. Hoke v, United States, supra; stolen
articles, Brooks v, United Siates, 207 U8,
432; kidnapped persons, Goeck v. United
States, 297 U.S. 124, and articles such as
intoxicating liquer or convict made goods,
traffic in which is forbidden or restricted
by the laws of the state of destination.
Kentucky Whip & Collar Co. v. Hlinois
Central R. Co., 209 U.S, 334.

But it is said that the present prohibi-
tion falls within the scope of none of
these categories; that while the prohibition
is nominally a regulation of the commerce
its motive or purpese is regulation of
wages and hours of persons engaged in
manufacture, the control of which has
been reserved to the states and upon which
Georgia and some of the states of desti-
nation have placed no restriction; that
the effect of the present statute is not to
exclude the proscribed articles from: inter-
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state commerce in aid of state regulation
as in Kenmtucky Whip & Collar Co. v.
Hlinois Central R. Co., supra, but instead,
under the guise of a regulation of inter-
state commerce, it undertakes to regulate
wages and hours within the state contrary
to the policy of the state which has elecred
to leave them unregulated.

The power of Congress over interstate
commerce ‘Is complete In itself, may be
exercised to its utmost extent, and acknowl-
edges no limitations other than are pre-
scribed in the Constitution. Gibbons v,
Qgden, supra, 196. That power can neither
be enlarged nor diminished by the exer-
cise or nomn-exercise of state power, Ken-
tucky Whip & Collar Co. v. Hlinols Cen-
tral R. Ca., supra. Congress, following its
own conception of public policy concern-
ing the restricrions which may appropri-
ately be imposed on interstate commerce,
is free to exclude from the commeree arti-
cles whose use in the states for which they
are destined it may conceive to be injuri-
ous to the public health, morals or wel-
fare, even though the state has not sought
to regulate their use. . .

Such regulation is not a forbidden in-
vason of state power merely because either
its motive or its consequence is to restrict
the use of articles of commerce within the
states of destination; and is not prohibited
unless by other Constitutional provisions.
It is no objection to the assertion of the
power to regulate interstate comumerce that
its exercise is attended by the same Inci-
dents which attend the exercise of the
police power of the states. . .

The motive and purpose of the present
regulation are plainly to make effective
the Congressional conception of public
policy that interstate commerce should not
be made the instrument of competitien in
the distribution of goods produced under
substandard labor conditions, which com-
petition is injurious to the commerce and
to the states from and to which the com-
merce fows, The motive and purpose of
a regulation of interstate commerce are
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matters for the legislative judgment upon
the exercise of which the Constitution
places no restriction and over which the
courts are given no control. McCray v.
United Stares, 195 U.S. 27; Sonzinsky v.
United States, 300 U.S. 506, 513 and cases
cited, “The judicial cannot prescribe to the
legislative department of the government
limitations upon the exercise of its ae-
knowledged power.’ Vegzie Bank v. Fenno,
8 Wall. 533. Whatever their motive and
purpese, regulations of commerce which
do not infringe some constitutional pro-
hibition are within the plenary power con-
ferred on Congress by the Commerce
Clause. Subject only to that limitation,
presently to be considered, we conclude
that the prohibition of the shipment inter-
state of goods produced under the for-
bidden substandard labor conditions is
within the constitutional authority of
Congress.

In the more than a century which has
clapsed since the decision of Gibbons v.
Ogden, these principles of constitutional
interpretation have been so long and re-
peatedly recognized by this Court as ap-
plicable to the Commerce Clause, that
there would be little occasion for repeating
them now were it not for the decision of
this Court twenty-two years aga in Hasm-
mer V. Dagenhare, 247 US. 251, In that
case it was held by a bare majority of the
Court over the powerful and now dassic
dissent of Mr, Justice Holmes setting forth
the fundamental issues involved, that Con-
gress was without power to exclude the
products of child labor from interstate
commerce. The reasoning and conclusion
of the Court’s opinion there cannot be
reconciled with the conclusion which we -
have reached, that the power of Congress
under the Commerce Clause is plenary to
exclude any article from interstate com-
merce subject only to the specific prohi-
bitions of the Constitution,

Hammer v, Dagenkart has not been fol-
lowed. The distinction on which the deci-
sion was rested that Congressional power
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to prohibit interstate commerce is limited
to articles which in themselves have some
harmful or deleterious property—a distine-
tion which was novel when made and un-
supported by any provision of the Con-
stitution—has long since been abandoned.
Brooks v. United States, supra; Kentucky
Whip & Collar Co. v. llinois Central
R. Co., supra; Electric Bond & Shave Co,
v. Securities & Exchange Comm'nm, 303
US. 4q1g; Mulford v. Smith, 307 U.S. 38,
The thesis of the opinion that the motive
of the prohibition or its effect to control
in some measure the use or production
within the states of the article thus ex-
cluded from the commerce can operate to
deprive the regulation of its constitutional
authority has long since ceased to have
force, Reid v. Colorado, supra; Loiery
Case, supra; Hipolite Egg Co. v. United
States, supra; Seven Cases v. United Stazes,
supra, 5143 Hamilton v, Kentucky Distil-
leries & Warehouse Co., supra, 156; United
States v. Carolene Products Co., supra,
147. And finally we have declared “The
authority of the federal government over
interstate commerce does not differ in
extent ot character fram that retained by
the states over Intrastate commerce)
United States v. Rock Royal Co-operanive,
307 US. 533, 569.

The conclusion is inescapable that Ham-
mer v. Dagenkart, was a departure from
the principles which have prevailed in the
interpretation of the Commerce Clause
both before and since the decision and
that such vitality, as a precedent, as it
then had has long since been exhausted.
It should be and now is overruled.

Validity of the wage and howr reguive-
menis. Section 15 (2) {2) and §§ 6 and 7
require employers to conform to the wage
and hour provisions with respect to all
employees engaged in the production of
goods for interstate commerce, As appel-
lee’s employees are not alleged to be ‘en-
gaged In interstate commerce” the validity
of the prohibiton turns on the question
whether the employment, under other than
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the prescribed labor standards, of em-
pleyees engaged in the production of
goods for interstate commerce is so re-
lated to the commerce and s affects it as
to be within the reach of the power of
Congress to regulate it.

To answer this question we must at
the outset determine whether the particy-
lar acts charged in the counts which are
laid under § 15 {a) (2) as they were con-
strued below, constitute ‘production for
commerce’ within the meaning of the stat-
ute. As the Government seeks to apply
the statute in the Indictment, and as the
court below construed the phrase ‘pro-
duced for Interstate commerce,” it em-
braces at least the case where an employer
engaged, as is appellee, in the manufac-
ture and shipment of goods in flling
orders of extrastate customers, manufac-
tures his product with the intent or ex-
pectation that according to the normal
course of his business all or some part
of it will be selected for shipment to
those customers,

Without attempting to define the pre-
cise limits of the phrase, we think the
acts alleged in the indictment are within
the sweep of the statute. The obvicus pur
pose of the Act was not only to prevent
the interstate transportation of the pro-
scribed product, but to stop the initial
step toward tramsportation, production
with the purpese of so transporting i,
Congress was not unaware that imost man-
ufacturing businesses shipping their prod-
uct in interstate commerce make it in
their shops without reference to its uld-
mate destination and then after mannfac-
ture select some of it for shipment inter-
state and some intrastate gccording to the
daily demands of their business, and that
it would be practically impossible, with-
out disrupting manufacturing businesses,
to restrict the prohibited kind of produc-
tion to the particular pieces of lumber,
doth, furniture or the like which later
move in interstate rather than intrastate
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commerce, CE. United States v. New York
Central R. Co., 272 US, 457, 464

The recognized need of drafting a
workable statute and the well known
circumstances in which it was to be ap-
phied are persuasive of the conclugon,
which the legislative history supports, 8.
Rept. Ne. 884, 75th Cong. zst Sess., pp.
7 and 8; H. Rept. No. 2718, 75th Cong.
3d Sess, p. 14, that the ‘production for
commerce’ intended includes at least pro-
duction of goods, which, at the time of
production, the employer, according to
the normal course of his business, intends
or expects to move in interstate commerce
although, through the exigencies of the
business, all of the goods may not there-
after actually enter interstate commerce,

There remains the question whether
such restriction on the production of
goods for commerce is 2 permissible exer-
cise of the commerce power. The power
of Congress over interstate commerce is
not confined to the regulation of com-
merce among the states. It extends to
those activities intrastate which so affect
interstate commerce or the exercise of the
power of Congress over it as to make regu-
lation of them appropriate means to the
attainment of a legitimate end, the exer-
cise of the granted power of Congress to
regulate interstate commerce, See McCul-
loch v. Maryland, 4 Wheat, 316, 421.
CL. United States v. Ferger, 250 1.8, 199.

While this Court has many times
found state regulation of interstate com-
merce, when uniformity of its regulation
is of natienal cencern, to be incompatible
with the Commerce Clause even though
Congress has not legislated on the sub.
ject, the Court has never implied such
restraint on state control over marters inera-
state nmot deemed to be regulations of
interstate commerce or its instrumentali-
ties even though they affect the commerce.
Mirnesora Rate Cases, 230 U5, 352, 308
et seq., and case cited; 410 of seq., and
cases cited. In the absence of Congres-
stonal legistation on the subject state laws
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which are not regulations of the com-
merce itself or its instrumentalities are not
forbidden even though they affect inter-
state commerce. Kzdd v. Pearson, 128 U.S.
1; Bacon v. Hiinois, 224 US, 504; Heisler
v. Thomas Colliery Co., 260 US. 245;
Oliver Iron Co. v. Lord, 262 U8, 172,

But it does not follow that Cengress
may not by appropriate legislation regu-
late intrastate activities where they have
a substantial effect on interstate commerce.
See Santz Cruz Fruit Packing Co. w.
National Labor Relations Board, 303 U.S.
453, 466. A recent example is the National
Labor Relations Act for the regulation of
employer and employee relations in indus-
tries 1n which strikes, induced by unfair
labor practices named in the Act, tend to
disturb or obstrucr interstate commerce.
See National Labor Relations Board v.
Jones & Langhlin Steel Corp., 301 US. 1,
38, 40; National Labor Relations Board
v. Fainblazz, 306 US. 6o1, 604, and cases
cited, But long before the adoption of the
National Labor Relations Act this Court
had many times held that the pawer of
Congress ta regulate interstate commerce
extends to the regulation through Iegisia-
tive action of activities Intrastate which
have a substantial effect on the commerce
or the cxercise of the Congressional power
over it.

In such legislation Congress has some-
times left it to the courts to determine
whether the intrastate activities have the
prohibited effect on the commerce, as in
the Sherman Act. It has sometimes left it
te an administrative board or agency to
determine whether the activities sought
to be regulated or prohibited have such
effect, as in the case of the Interstate Com-
merce Act, and the National Labor Rela-
tions Act, or whether they come within
the statutory definition of the prohibited
Act, as in the Federal Trade Commission
Act. And sometimes Congress itself had
said that a particular activity affects the
commerce, as it did in the present Act,
the Salety Appliance Act and the Railway
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Labor Act. In passing on the validity of
legislation of the class last mentioned the
only function of courts is to determine
whether the particular activity regulated
or prohibited is within the reach of the
federal power. See Unized States v, Ferger,
supra; Virginian Ry. Co. v. Federation,
300 US. 515, 553.

Congress, having by the present Ac
adopted the policy of excluding from inter-
state commerce all goods produced for
the commerce which do not conform to
the specified labor standards, it may choose
the means reasonably adapted to the at-
tainment of the permitted end, even
though they involve control of intrastate
activities. Such legislation has often been
sustained with respect to powers, other
than the commerce power granted to the
national government, when the means
chosen, although not themselves within
the granted power, were nevertheless
deemed appropriate aids to the accom-
plishment of some purpese within an
admitted power of the pational govern-
ment. See Jacod Ruppere, Inc. v. Caffey,
251 U8, 264; Everard’s Breweries v. Day,
265 U.S. 545, 500; Westfal v. United
States, 274 U.S, 256, 259. As to state power
under the Fourteenth Amendment, com-
pare Otis v. Parker, 187 US. 606, Gog;
St. John v. New York, zo1 U.S. 633; Purity
Exitract & Tonic Co. v. Lynch, 226 U.S.
192, 201-2. A familiar like exercise of
power is the regulation of intrastate trans-
actions which are so commingled with or
related to interstate commerce that all
must be regulated if the interstate com-
merce is to be effectively controlled.
Shreveport Case, 234 U.S. 342; Ravlvond
Commission of Wisconsin v. Chicago,
B. & Q. R. Co, 257 US. 563; United
States vo New York Central R. Co., supra,
464; Currin v. Wallace, 306 U.S. 1; Mul-
ford v. Smith, supra. Similarly Congress
may require inspection and preventive
treatment of all carde In a disease in-
fected area in order to prevent shipment
in interstate commerce of some of the
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cattle without the treatment. Thornton
v. United States, 271 US. 414. It may
prohibit the removal, at destination, of
labels required by the Pure Food & Drugs
Act to be affixed to articles transported in
interstate commerce. McDermorz v. Wis-
consin, 228 U.S. 115. And we have re-
cently held that Congress in the exercise
of its power to require inspecilon and
grading of tobacco shipped in interstate
commerce may compel such inspection and
grading of all tobacco sold at local aue-
tion rooms from which a substantial parr
but net all of the tobacco sold is shipped
in Interstate commerce, Curin v. Wal-
lace, swpra, 11, and see to the like effect
United States v. Rock Royal Co-0p., supra,
568, note 37.

We think also that § 15 (a) {2), now
under consideration, is sustainable inde-
pendently of § 15 {a) (1), which prohibits
shipment or transporitation of the pro-
scribed goods. As we have said the evils
aimed at by the Act are the spread of sub-
standard labor conditiens through the use
of the facilities of interstate commerce for
competition by the goods so produced with
those' produced under the prescribed or
better labor conditions; and the conse-
guent dislocation of the commerce itself
caused by the impairment or destruction
of local businesses by competition made
effective through interstare commerce. The
Act is thus directed at the suppression of
a method or kind of competition in inter-
state cominerce which it has in effect con-
demned as “unfair,” as the Clayton Act has
condemned other “unfair methods of com-
petition” made effective through interstate
commerce. See Van Camp & Sons Co. v.
American Can Co., 278 US. 245; Federal
Trade Comm'n v, Keppel & Bro., 201
.S, 304.

The Sherman Act and the National
Labor Relations Act are familiar examples
of the exertion of the commerce power to
prohibit or control activities wholly intra-
state because of their effect on interstate
commerce. See as to the Sherman Act,
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Northern Securities Co. v, United States,
193 US. g7; Swifr & Co. v. United
States, 196 U.S, 375; United States v, Par-
ten, 2206 U.8. 535; United Mine Workers
v. Coronade Codal Co., 259 U.S. 344; Local
No. 167 v. Unized States, 291 US. 293;
Stevens Co. v. Foster & Kleiser Co., 311
1J.S. 255. As to the National Labor Rela-
tions Act, see National Lagbor Relations
Board v. Fainblast, supra, and cases cited.

The means adopted by § 15 (a} (2) for
the protection of interstate commerce by
the suppression of the production of the
condemined goods for interstate commerce
is so related to the commerece and so affects
it as to be within the reach of the com-
merce power. See Currin v. Wallace,
sepra, 11. Congress, to attam its objective
in the suppression of mationwide compe-
tition In interstate commetce by goods pro-
duced under substandard labor conditions,
has made no distinction as to the volume
or amouat of shipments in the commerce
or of production for commerce by any
particular shipper or producer. It recog-
nized that in present day industry, compe-
tition by a small part may affect the whole
and that the total effect of the competition
of many small producers may be great.
See H. Rept. No. 2182, 75th Cong. st
Sess., p. 4. The legislation aimed at a
whole embraces all its parts. Cf. National
Labor Relations Board v. Fainblait, supra,
6o6.

So far as Carter v. Carter Coal Co., 298
US. 238, is inconsistent with this con-
clusion, its doctrine is limited in principle
by the decisions under the Sherman Act
and the National Labor Relations Act,
which we have cited and which we fol-
low. . .

Qur conclusion is unaffected by the
Tenth Amendment which provides: “The
powers not delegated to the United States
by the Constitution, nor prohibited by it
to the States, are reserved to the States
respectively, or to the people”’ The amend-
ment states but a truism that 2ll is retained
which has not been surrendered. There is
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nothing in the history of its adoption to
suggest that it was more than declaratory
of the relationship between the national
and state governments as it had been es-
tablished by the Constirution before the
amendment or that its purpose was other
than to allay fears that the new national
government might scek to exercise powers
not granted, and that the states might
not be able to exercise fully their reserved
powers. See e.g., 11 Elliot’s Debates, 123,
131; ur 7d, 450, 464, 6oo; 1v id, 140, 149;
1 Annals of Congress, 432, 761, 767-8;
Story, Cominentaries on the Constitution,
§§ 1907-1908.

From the beginning and for many years
the amendment has been construed as not
depriving the national government of au-
thority to resort to all means for the exer-
cise of a granted power which are appro-
priate and plainly adapted to the permitted
end. Martin v. Hunter's Lessee, 1 Wheat,
304, 324, 325; McCalloch v, Maryland,
supra, 408, 406; Gordon v. United Siates,
117 U8, 69y, yo5; Lottery Case, supra;
Norvihern Securities Co. v. United States,
stpra, 344-345; Everard's Breweries v. Day,
supre, 558; United States v. Sprague, 282
U8, 716, 733; see Umited Sigtes v. The
Brigantine William, 28 Fed. Cas. No,
16,700, p. 622. Whatever doubts may have
arisen of the soundness of that conclusion,
they have been put at rest by the decisions
under the Sherman Act and the National
Labor Relations Act which we have
cited. . .

Validity of the requirement of records
of wages and hours. § 15 (a) (5) and § 11
(c). These requirements are incidental to
those for the prescribed wages and hours,
and hence validity of the former turns on
validity of the latter. Since, as we have
held, Congress may require production for
interstate ¢ommerce to conform to those
conditions, it may require the employer,
as a means of enforcing the valid law, to
keep a record showing whether he has in
fact complied with it. The requirement
for records even of the Intrastate trans
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action Is an appropriate means to the
legitimate end. See Baltimore & Okic R,
Co. v. Interstate Commerce Comm'n, 221
U.8. 6125 Interstate Commerce Comm'n v.
Goodrick Transit Co., 224 U.S. 194; Chi-
cago Board of Trade v. Olsen, 262 US.
1, 42.

Validity of the wage and hour provi-
sions under the Fiftk Amendment. Both
provisions are minimum wage require-
ments compelling the payment of a mini-
mum standard wage with a prescribed in-
creased wage for overtime of ‘not less than
one and onehalf times the regular rate’
at which the worker is employed. Since
our decision in West Coast Hortel Co. v.
Parrish, 200 US, 379, it is no longer open
to question that the fixing of a mintmum
wage is within the legislative power and
that the bare fact of its exercise is not a
denial of due process under the Fifth more
than under the Fourteenth Amendment.

Government and Labor

Nor is it any longer open to question that
it is within the legislative power to fix
maximum hours. Helden v, Hardy, 169
U.B. 366; Muller v. Oregon, 208 U.S. 412;
Bunting v. Oregon, 243 U.S. 426; Bali-
more & Ohio R. Co. v. Intersiate Com-
merce Comm’n, suprg. Similarly the stat-
ute is not objectionable because applied
alike to both men and women. Cf. Bans
ing v. Oregon, 243 U.8. 426,

The Act is sufficiently definite to meet
constitutional demands. One who employs
persons, without conforming to the pre-
scribed wage and hour conditions, to werk
on gaods which he ships or expects to ship
across state lines, is warned that he may
be subject to the criminal penalties of the
Act, No more is required. Nash v, Unized
States, 220 1.8, 273, 377.

We have considered, but find it unneces-
sary 1o discuss other contentions.

Reversed.



