IX

The President’s Removal Power

NOTE

In Humpkhrey's Executor v, United States, decided in 1935, the Court considered
the President’s power to remove members of an independent regulatory com-
mission. Contreversy over the legitimate power to remove administrative officials
has centered upon four broad theories.

1. Since the Constitution specifically mentions only impeachment as a method
of removal, a few historians believe that, unless removed by impeachment or
by the common law judicial process, officers are entitled to complete their terms
of appointment. Others argue, however, that additional removal power does
exist under the Constitution,

2. One theory is that the removal power is inherent in the office of the
‘executive’ and in the power of the President to ‘take care that the laws be
faithfully executed.’® This philosophy was expounded by Madison and others in
the debates in the first Congress. This opinion was also held by President
Jackson and was set forth in his Message of Protest in 1834, The doctrine ap-
peared again in the debates on the Tenure of Office Act in 1867.

3. Another theory places the removal power with the appointing authority.
If an officer is appointed by the President with the advice and consent of the
Senate, his removal can be effected only by action of both. Hamilton stated
this doctrine in the Federalist papers although he may have changed his opinion
later®

The Supreme Court on one occasion held that ‘in the absence of all constitu-
tional or statutory provision as to the removal of such [inferior] officers, it
would seem to be a sound and necessary rule to consider the power of removal
as incident to the power of appointment.’*

4. Still another group believes that the removal power belongs solely with
Congress under the latter’s authority ‘to make all laws which shall be necessary
and proper for carrying into execution the foregoing powers.”® Congress may
place the removal power in any hands it deems expedient and may restrict the
President’s removal power in any manner. It was this doctrine which Henry
Clay expounded in his contraversies with Jackson in 1834 and the same philoso-

1 A thorough analysis of the removal power is given in Corwin, Edward 8., The President: Office
and Powers, New York, 1040, pp. 84-06. For a discussion of the views of the early period and for
explanation of the common law process, see Ex parse Hennen, 13 Pet. 215 (1839}

% For gn historical analysis of this view see the opinion in Myers v, United States, 272 US. 52 (1926).

3 T'he Federalist, A Commentary on the Constitution of the Unfted Sratgs, Philadelphia, 1865, 1,

. 5688,
? fSyllabus of Ex parte Hennen, 13 Pet. 225, 230.

8 Constitution of the United States, Art. 1, sec. 8.
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phy won the debates on the Tenure of Office Act insofar as the constitutionality
question was a matter under consideration.

The Supreme Court avoided facing squarely the question of the President’s
removal power until 1g26. Since that date, in two Important cases, Myers v.
United States® and the present case, the Court has discussed the power at
length.

The Myers case questioned the constitutionality of a Tenure of Office Act
passed by Congress in 1876 which provided that first, second, and third class
postmasters be removed by the President by and with the advice and consent
of the Senate, President Wilson removed Mr. Myers, a first class postmaster in
Portland, Oregon, at the end of two and one half years without senatorial con-
sent. Myers sued for his salary which amounted to $58,838.72 in the United States
Court of Claims. The case was appealed to the Supreme Court. The Depart-
ment of Justice for the first time appeared in Court fo argue against the con-
stitutionality of a statute.” A majority of the Court held that the President’s
authority to remove the postmaster was incidental to his executive power and
was necessary in order that the laws be faithfully executed.

The Myers decision was written by Chief Justice Taft who as President of
the United States had doubtless experienced difficulties in ‘executing’ the office
with unsatisfactory subordinates. Brandeis and McReynolds each wrote a dissent,
investigated the same historical documents, and reached conclusions contrary
to those of the majority, Justice Holmes filed a separate dissent.

In 1941 the Supreme Court denied certiorari in Morgan v. United States®
after a lower court had approved President Roosevel’s authority to remove
Arthur E. Morgan, Chairman of the Tennessee Valley Authority.® The statute
creating the TVA provides for the removal of board members by concurrent
resolution of Congress. The President is required to remove board members if
they use political tests for the selection or promotion of employees.’® The Court
held, however, that these provisions were not exclusive. The fact that certain
reasons for removal are specified does not prevent the President from removing
for other reasons unless it is so stated,

The statute creating the Federal Trade Commission restricts the President’s
power to remove except for ‘inefficiency, neglect of duty, or malfeasance in
office.” ** ‘There is no provision either in the statute or tradition for reviewing
the President’s reasons; he may remove an official by simply stating that he is
‘inefficient.’” The President’s moral integrity and political pressures are the only
checks. Since the Court in the following case seems to imply exact distinction
between administrative agencies which are quasi-legislative and quasi-judicial in
nature as opposed to those that are purely executive, the application of the
principle is difficult. Tt would seem that the Court preferred to avoid using this

8 272 U.5. 52 (1926).

T Cushman, Robert E., Leading Constitutional Decisions, 7th ed., New York, 1041, p. 161,

8212 1.5, 701 (Igq9ih 10 48 Stat. 58, secs. 4 (£) and 6 {1933).
? 115 Fed, (2d) 427 {1939}. 1128 Stat 717, scc. 1 (1914).
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eriteriont in the TVA case and chose to find other grounds on which to uphold

the President’s power,

HUMPHREY'S EXECUTOR v. UNITED STATES
295 U.S. 6oz (1935)

Mr. Justice SurHERLAND delivered the
opinion of the Court.

Plaintiff brought suit in the Court of
Claims against the United States to re-
cover a sum of money alleged to be due
the deceased for salary as a2 Federal Trade
Commissioner from October 8, 1933, when
the President undertook to remove him
from office, to the time of his death on
February 14, 1934. The court below has
certtfied to this court two questions (Act
of February 13, 1925, § 3 (a}, ¢. 229, 43
Stat. 936, 939; 28 U.S.C. § 288), in respect
of the power of the President to make
the removal. The material facts which
give rise to the questions are as follows:

William E. Humphrey, the decedent,
on December 10, 1931, was nominated by
President Hoover to succeed himself as a
member of the Federal Trade Commis-
sion, and was confirmed by the United
States Senate. He was duly commissioned
for a term of seven years expiring Septem-
ber 23, 1938; and, after taking the re-
quired oath of office, entered upon his
duties. On July 25, 1533, President Roose-
velt addressed a lerter to the commissioner
asking for his resignation, on the ground
‘thar the aims and purposes of the Ad-
ministration with respect to the work of
the Commission can be carried out most
effectively with personnel of my own selec-
tien,’ but disclaiming any reflection upon
the commissioner personally or upon his
services, The commissioner replied, asking
time to consult his friends. After some
further correspondence upon the subject,
the President on August 31, 1933, wrote
the commissioner expressing the hope that
the resignation would be forthcoming and
saying:

‘You will, I know, realize that I do not

feel that your mind and my mind go along
together on either the policies or the ad-
ministering of the Federal Trade Com-
mission, and, frankly, I think it is best
for the people of this country that I should
have a full confidence.

The commissioner declined to resign;
and on October 7, 1933, the President
wrote him:

‘Effective as of this date you are hereby
removed from the office of Commissioner
of the Federal Trade Commission.’

Humphrey never acquiesced in this ac-
tion, but continued thereafter to insist that
he was still 2 member of the commission,
entitled to perform its duties and receive
the compensation provided by law at the
rate of $10,000 per annum, Upon these
and other facts set forth in the certificate,
which we deem it unnecessary to recite,
the following questions are certified:

‘1. Do the provisions of section 1 of the
Federal Trade Commission Act, stating
that “any commissioner may be removed
by the President for inefficiency, neglect
of duty, or malfeasance in office,” restrict
or limit the power of the President to re-
move a commissioner except upen ofe of
more of the causes named?

‘If the foregoing question is answered in
the affirmative, then—

‘2. If the power of the President to re-
move a commissioner is restricted or lim-
ited as shown by the foregoing interroga-
tory and the answer made thereto, is such
a restriction or limitation valid under the
Constitution of the United States?’

The Federal Trade Commission Act,
<. 311, 38 Star. 717, 15 US.C. §§ 41, 42,
creates 2 commission of five members to
be appointed by the President by and with
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the advice and consant of the Senate, and
section 1 provides:

‘Not more than three of the commis-
sioners shall be members of the same pe-
litical party. The first commissioners ap-
pointed shall continue in office for terms
of three, four, five, six, and seven years,
respectively, from the date of the taking
effect of this Act {Sepiember 26, 1914],
the term of each to be designated by the
President, but their successors shall be ap-
pointed for terms of seven years, except
that any person chosen to fill a vacancy
shall be appointed only for the unexpired
term of the commissioner whom he shall
succeed. The commission shall choose a
chairman from its own membership. No
commissioner shall engage in any other
business, vocation, or employment. Any
commissioner may be removed by the
President for inefficiency, neglect of duty,
or malfeasance in office. . )

Section s of the act in part provides:

“T'hat unfair methods of competition in
commerce are hereby declared unlawful.

“The commission is empowered and di-
rected to prevent persons, partnerships, or
corporations, except banks, and common
carriers subject to the Acts to regulate
commerce, from using unfair methods of
competition in commerce.

In exercising this power, the commis-
sion must issie a2 complaint stating its
charges and giving natice of hearing upon
a day to be fixed. A person, partnership,
or corporation proceeded against is given
the right to appear at the time and place
fixed and show cause why an order to
cease and desist should not be issued.
There is provision for intervention by
others interested. If the commission finds
the method of competition is one pro-
hibited by the act, it is directed to make
a report in writing stating its findings as
to the facts, and to issue and cause to be
served a cease and desist order, If the order
is discheyed, the coramission may apply
to the appropriate circuit court of appeals
for its enforcement, The party subject to
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the erder may seck and obtain a review
in the circuit court of appeals in a manner
provided by the act.

Section 6, among other things, gives the
commission wide powers of investigation
in respect of certain corporations subject
to the act, and in respect of other matters,
upon which it must report to Congress
with recommendations. Many such inves-
tigations have been made, and some have
served as the basis of congressional legis-
lation,

Section 7 provides:

“That in any suit in equity brought by
or under the direction of the Attorney
General as provided in the anti-trust Aects,
the court may, upon the conclusion of the
testimony therein, if it shall be then of
opinicn that the complainant is entitled
to relief, refer said suit to the commission,
as a master in chancery, to ascertain and
report an appropriate form of decree
therein. The commission shall proceed
upen such notice to the parties and under
such rules of precedure as the court may
prescribe, and upen the coming in of such
report such exceptions may be filed and
such proceedings had in relation thereto
as upon the report of a master in other
equity causes, but the court may adopt or
reject such report, in whole or in part, and
enter such decree as the nature of the case
may in its judgment require.

First. The question first to be considered
is whether, by the provisions of section 1
of the Federal Trade Commission Aect
already quoted, the President’s power is
limited to removal for the specific causes
enumerated therein. The negative con-
tention of the government is based princi-
pally upon the decision of this court in
Shurtleff v. United Stares, 189 US, 3r1.
That case involved the power of the Presi-
dent to remove a general appraiser of mer-
chandise appeinted under the Act of Tune
10, 1800, 26 Stat. 131. Section 12 of the
act provided for the appointment by the
President, by and with the advice and
consent of the Senate, of nine general ap-
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praisers of merchandise, who ‘may be re-
moved from office at any time by the
President for inefficiency, neglect of duty,
or malfeasance in office’ The President
removed Shurtleff without assigning any
cause therefor. The Court of Claims dis-
missed plaintiff’s petition to recover salary,
upholding the President’s power to remove
for causes other than those stated. In this
court Shurtleff relied upon the maxim
expressio mnius esi exclusio alterius; but
this court held that, while the rule ex-
pressed in the maxim was a very proper
one and founded upon justifiable reason-
ing in many instances, it ‘should not be
accorded controlling weight when to do
so would invelve the alteration of the uni-
versal practice of the government for over
a century, and the consequent curtailment
of the powers of the executive in such an
urtusual manner” What the court meant
by this expression appears from 2 reading
of the opinion. That apinion—after saying
that no term of office was fized by the act
and that, with the exception of judicial
officers provided for by the Constitution,
no civil officer had ever held office by life
tenure since the foundation of the govern-
ment—points out that to construe the
statute as contended for by Shurtleff
would give the appraiser the right to hold
office during his life or until found guilty
of some act specified in the statute, the
result of which would be a complete revo-
lution in respect of the general tenure of
office, effected by implication with regard
to that particular office only.

‘We think it quite inadmissible,” the
court said (pp. 316, 318), ‘to attribute an
intention on the part of Congress to make
such an extraordinary change in the usual
rule governing the tenure of office, and
one which is to be applied to this par-
ticular office only, without stating such
intention in plain and explicit language,
instead of leaving it to be implied from
doubtful inferences. . . We cannot bring
ourselves to the belief that Congress
ever intended this result while omitting
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to use language which would put that in-
tention beyond doubt.

These circumstances, which led the
court to reject the maxim as inapplicable,
are exceptional. In the face of the un-
breken precedent against life tenure, ex-
cept in the case of the judiciary, the con-
clusion that Congress intended that, from
among all other civil officers, appraisers
alone should be selected to hold office for
life was so extreme as to forbid, in the
opinion of the court, any ruling which
would produce that result if it reasonably
could be avoided. The situation here pre-
sented is plainly and wholly different. The
statute fixes a term of office, in accordance
with many precedents. The first commis-
sioners appointed are to continue in office
for terms of three, four, five, six, and
seven years, respectively; and their suc-
cessors are to be appointed for terms of
seven years—any commissioner being sub-
ject to removal by the President for inefh-
ciency, neglect of duty, or malfeasance in
office. The words of the act are definite
and unambiguous.

The government says the phrase ‘con-
tinue in office’ is of no legal significance
and, morcover, applies only to the first
Commissioners. We think it has signifi-
cance. It may be that, literally, its appli-
cation is restricted as suggested; bur it
nevertheless, lends support to a view con-
trary to that of the government as to the
meaning of the entire requirement in
respect of tepure; for it is not easy to
suppose that Congress intended to secure
the first commissioners against removal
except for the causes specified and deny
like security to their successors. Puotting
this phrase aside, however, the fixing of
a definite term subject to removal for
cause, unless there be some countervailing
provision or circumstance indicating the
contrary, which here we are unable to
find, is enough to establish the legislative
intent that the term is not to be curtailed
in the absence of such cause. But if the
intention of Congress that no removal
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should be made during the specified term
except for one or more of the enumerated
causes were not clear upon the face of
the statute, as we think it is, it would be
made clear by a consideration of the char-
acter of the commission and the legislative
history which accompanied and preceded
the passage of the act.

The commission is to be non-partisan;
and it must, from the very nature of its
duties, act with entire impartiality, It is
charged with the enforcement of no policy
except the policy of the law. Its duties are
neither political nor executive, but pre-
dominantdy quasi-judicial and quasi-legis-
lative. Like the Interstate Commerce Com-
mission, its members are called upon w0
excrcise the trained judgment of a body of
experts ‘appointed by law and informed
by experience.” Ilinois Central R. Co. v.
Interstate Commeree Comm'n, 206 US.
441, 454; Standard Qi Co. v. United
Stares, 283 U.S. 233, 238-230.

The legislative reports in both houses
of Congress clearly reflect the view that a
fixed term was necessary to the effective
and fair administration of the law, In the
report to the Senate (No. 597, 63d Cong.,
2d Sess., pp. ro-11) the Senate Committee
on Interstate Commerce, in support of the
bill which afterwards became the act in
question, after referring to the provision
fixing the term of office at seven years, so
arranged that the membership would not
be subject to complete change at any one
tirne, said:

“I'he work of this commission will be
of 2 most exacting and dificult character,
demanding persons who have experience
in the problems to be met—that is, a
proper knowledge of both the public re-
quirements and the practical affairs of in-
dustry. It is manifestly desirable that the
terms of the commissioners shall be long
enough to give them an opportunity to
acquire the expertness in dealing with
these special questions concerning industry
that comes from experience.’

The report declares that one advantage
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which the commission possessed over the
Bureau of Corporations (an executive sub-
division in the Department of Commerce
which was abolished by the act) lay in
the fact of its independence, and that it
was essential that the commussion should
not be open to the suspicion of partisan
ditection. The report quotes (p. 22) a
statement to the committee by Senator
Newlands, who reported the bill, that the
tribunal should be of high character and
‘independent of any department of the
government . . . a2 board or commission
of dignity, permanence, and ability, in-
dependent of executive aunthority, except
in its selection, and independent in char-
acter)

The debates in both houses demonstrate
that the prevailing view was that the com-
mission was not to be “subject to anybody
in the government but . . . only to the
people of the United States’; free from
‘political domination or centrol’ or the
‘probability or possibility of such a thing’;
to be ‘separate and apart from any existing
department of the government—not sub-
ject to the orders of the President.’

Maore to the same effect appears in the
debates, which were long and thorough
and contain nothing to the contrary.
While the general rule precludes the use
of these debates to explain the meaning
of the words of the statute, they may be
considered as reflecting light upon its gen-
eral purposes and the evils which it sought
to remedy. Federal Trade Commn w,
Raladam Co., 283 U.8. 643, 650,

Thus, the language of the act, the legis-
lative reports, and the general purposes of
the legislation as reflected by the debates,
all combine to demonstrate the Congres-
sional intent to create a bedy of experts
who shall gain experience by length of
service—a body which shall be independ-
ent of executive authority, except in its
selecsion, and free to exercise its judgment
without the leave or hindrance of any
other official or any department of the
government. To the accomplishment of
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these purposes, it is clear that Congress
was of opinion that length and certainty
of tenure would vitally contribute. And
to hold that, nevertheless, the members of
the commission continue in office at the
mere will of the President, might be ta
thwart, in large measure, the very ends
which Congress sought to realize by defi-
nitely fixing the term of office,

We conclude that the intent of the act
is to limit the executive power of removal
to the causes enumerated, the existence of
none of which is claimed here; and we
pass to the second question.

Second. To support its contention that
the removal provision of section 1, as we
have just construed It, i$ an unconstitu-
tional interference with the executive
power of the President, the government’s
chief reliance is Myers v. United States,
272 US. 52, . . The narrow point actually
decided was only that the President had
power to remove a postmaster of the firse
class, without the advice and consent of
the Senate as required by act of Congress,
In the course of the opinion of the court,
expressions occur which tend to sustain
the government’s contention, but these are
beyond the point involved and, therefore,
do not come within the rule of sware
decrsis. In so far as they are out of har-
mony with the views here set forth, these
expressions are disapproved. . .

The office of a postmaster is so essen-
tially unlike the office now involved that
the decision in the Mpyers case cannot be
accepted as controlling our decision here,
A postmaster is an executive officer re-
stricted to the performance of executive
functions. He is charged with no duty at
all related to either the legislative or judi-
cial power. The actual decision in the
Myers case finds support in the theory
that such an officer is merely one of the
units in the executive department and,
hence, inherently subject to the exclusive
and illimitable power of removal by the
Chief Executive, whose subordinate and
aid he is. Putting aside dicza, which may
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be followed if sufficientty persuasive but
which are not controlling, the necessary
reach of the decision goes far enough to
include all purely executive officers, It
goes no farther;—much less does it include
an officer who occupies no place in the
executive department and who exercises
no part of the executive power vested by
the Constitution in the President.

The Federal Trade Commission is an
administrative body created by Congress
to carry into eflect legislative policies em-
bodied in the statute in accordance with
the legislative standard therein prescribed,
and to perform other specified duties as a
legislative or as a judicial aid. Such a body
cannot in any proper sense be character-
ized as arn arm or an eye of the executive.
Its duties are performed without executive
leave and, in the contemplation of the
statute, must be free from executive con-
trol. In administering the provisions of
the statute in respect of ‘unfair methods
of competition—that is to say in filling in
and administering the details embodied
by that general standard—the commission
acts in part quasilegislatively and in part
quasi-judicially. In making investigations
and reports thereon for the information
of Congress under sectien 6, in aid of the
legislative power, it acts as a legislative
agency. Under section 4, which author-
izes the commission to act as 2 master in
chancery under rules prescribed by the
court, it acts'as an agency of the judiciary.
To the extent that it exercises any execu-
tive function—as distinguished from ex-
ecutive power in the constitutional sense—
it does so in the discharge and effectua-
tion of its quasi-legislative or quasi-judicial
powers, or as an agency of the legistative
or judicial departments of the govern-
ment.

If Congress is without autherity to
prescribe canses for removal of members
of the trade commission and limit execu-
tive power of removal accordingly, that
power at once becomes practically all-in-
clusive in respect of civil officers with the
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exception of the judiciary provided for by
the Constitution. The Solicitor General, at
the bar, apparently recognizing this to be
true, with commendable cander, agreed
that his view in respect of the removability
of members of the Federal Trade Com-
mission necessitated a like view in respect
of the Interstate Commerce Commission
and the Court of Claims. We are thus con-
fronted with the scrious question whether
not only the members of these quasilegis-
lative and quasijudicial bodies, but the
judges of the legislative Court of Claims,
exercising judicial power (Williams v.
United States, 28q U.S. 553, 565-567), con-
tinue in office only at the pleasure of the
President.

We think it plain under the Constitu-
tien that illimitable power of removal is
nat passessed by the President in respect
of officers of the character of those just
named. The authority of Congress, in
creating quasilegislative or quasijudicial
agencies, to require them to act in dis-
charge of their duties independently of ex-
ecutive control cannot well be doubted;
and that authority includes, as an appro-
priate incident, power to fix the period
during which they shall continue in office
and to forbid their removal except for
cause in the meantime. For it is quite evi-
dent that one who holds his office only
during the pleasure of another, cannot be
depended upon to maintain an attitude of
independence against the latter’s will,

The fundamental necessity of maintain-
ing each of the three general departments
of government entirely free from the con-
trol or coercive influence, direct or indi-
rect, of either of the others, has often been
stressed and is hardly open to serious ques-
tion. 8o much is implied in the very fact
of the separation of the powers of these
departments by the Constitution; 2nd in
the rule which recognizes their essential
co-equality. The sound application of a
principle that makes one master in his
own house precludes him from imposing
his control in the house of another who is
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master there. James Wilson, one of the
framers of the Constitution and a former
justice of this court, said that the inde-
pendence of each department required that
its proceedings ‘should be free from the
remotest influence, direct or indirect, of
either of the other two powers.” Andrews,
The Works of James Wilson {18¢6), vol.
i, p. 36. And Mr. Justice Story in the first
volume of his work om the Constitution,
4th ed., § 330, citing No. 48 of the Fed-
eralist, said that neither of the depart-
ments in reference to each other ‘ought to
possess, directly or indirectly, an overrul-
ing influence in the administration of their
respective powers,” And see O’'Donoghue
v. United Stares [280 US. 516], at pp.
530-31.

The power of removal here claimed for
the President falls within this principle,
since its coercive influence threatens the
independence of a commission, which is
not only wholly disconnected from the ex-
ecutive department, but which, as already
fully appears, was created by Congress as
a means of carrying into operation legis-
fative and judicial powers, and as an
agency of the legislative and judicial de-
partments,

In the light of the question now under
consideration, we have reexamined the
precedents referred to in the Myers case,
and find nothing in them to justify a
conclusion contrary to that which we have
reached. The so-called ‘decision of 1789
had relation to a bill propesed by Mr,
Madison to establish an executive Depart-
ment of Foreign Affairs, The bill provided
that the principal officer was ‘to be re-
movable from office by the President of
the United States” This clause was
changed to read ‘whenever the principal
officer shall be removed from office by the
President of the United States,’ certain
things should fellow, thereby, in connec-
ton with the debates, recognizing and
confirming, as the court thought in the
Myers case, the sole power of the Presi-
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dent in the matter. We shall not discuss
the subject further, since it is so fully
covered by the opinions in the Myers case,
except to say that the office under con-
sideration by Congress was not only purely
executive, but the officer one who was
responsible to the President, and to him
alone, in a very definite sense. A reading
of the debates shows that the President’s
illimitable power of removal was not con-
sidered in respect of other than executive
officers. And it is pertinent to observe
that when, at a later time, the tenure of
office for the Comptroller of the Treasury
was under consideration, Mr. Madison
quite evidently thought that, since the
duties of that office were not purely of an
executive nature but partook of the judi-
ciary quality as well, a different rule in
respect of executive removal might well
apply. 1 Annals of Congress, cols. 611-12.

In Marbury v. Madison 1 Cranch 137],
pp. 162, 165-0, it is made clear that Chief
Justice Marshall was of opinion that a
justice of the peace for the District of
Columbia was not removable at the will of
the President; and that there was a dis-
tinction between such an officer and off-
cers appointed to aid the President in the
performance of his constitutional duties.
In the latter case, the distinction he saw
was that ‘their acts are his acts’ and his
will, therefore, controls; and, by way of
illustration, he adverted to the act estab-
lishing the Department of Foreign Affalrs,
which was the subject of the “decision of
178g.)

The result of what we now have said is
this: Whether the power of the President
to remove an officer shall prevail ever the
authority of Congress to condition the
power by fixing a definite term and pre-
cluding a removal except for cause, wil}
depend upen the character of the office;
the Myers decision, affirming the power
of the President alone to make the re-
moval, is confined to purely executive offi-
cers; and as to officers of the kind here un-
der consideration, we hold that ne re-
moval can be made during the prescribed
term for which the officer is appointed,
except for one or more of the causes
named in the applicable statute.

To the extent that, between the decision
in the Myers case, which sustains the un-
restrictable power of the President to re-
move purely exccutive officers, and our
present decision that such power does not
extend to an office such as that here in-
volved, there shall remain 2 field of doubt,
we leave such cases as may fall within it
for future consideration and determina-
tion as they may arise.

In accordance with the foregoing, the
questions submitted are answered.

Question No. 1, Yes.
Question No. 2, Yes.

Mr. Justice McReynolds agrees that both
questions should be answered in the af-
firmative. A separate opinion in Myers
v. United States, 272 US. 52, 178, states
his views concerning the power of the
President to remove appointees,



