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T'he Power of Congress to Investigate

NOTE

The power of Congress to investigate, as a derivative of its power to make law,
is the concern of the Supreme Court in McGrain v. Daugherty, decided in 1927,

This power to investigate is not a broad, general power. Its use extends only
so far as to enable Congress properly to exercise its legislative function. ‘A
legislative body,” said Mr. Justice Van Devanter in the McGrain case, ‘cannot
legislate wisely or effectively in the absence of information respecting the condi-
tions which the legislation is intended to affect or change; and where the legis-
lative body does not itself possess the requisite information . . . recourse must
be had to others who do possess it.” To get necessary information, Congress
may subpoena, and finally compel, witnesses to appear and to give information.
However, this does not mean that Congress may embark upon “fishing expedi-
tions’ amongst the private papers, records, or affairs of either an individual or
a corparation with the hope of finding incriminating evidence.

Professor Dimock declares that there are ‘three principal functions of Con-
gressional investigating committees, namely, the membership function, the law-
making function, and the power of investigating the administration in order
to determine whether or not the legislature’s will has been carried out lawfully,
economically, and efficiently.’?

The constitutional bases of the first function are to be found in the first article
of the Constitution: ‘Each House shall be the judge of the elections, returns
and qualifications of its own members’; “Each House may determine the rules
of its proceedings, punish its members for disorderly behaviour, and, with the
concurrence of two-thirds, expel a member’; “They shall in all cases, except
treason, felony and breach of the peace, be privileged from arrest during their
attendance at the session of their respective Houses, and in going to and re-
turning from the same; and for any speech or debate in either House they
shall not be questioned in any other place” The first two clauses are the bases
of the power to investigate the qualifications or conduct of Senators and Repre-
sentatives. A recent instance of the exercise of its power under the first clause
was the investigation into the ways and means of Senator Bilbo’s election in
Mississippi. The third clause, especially the latter part, relates to privileges and
immunities of members and to contempts against either House.

The constitutional bases of the second function, namely, the law-making

1 Dimock, Marshall Edward, Congressional T igating Committees, Baltimore, 1926, p. 44. We
have omitted here the question of congressional investigations in connection with impeachment pro-
ceedings,
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function of congressional investigating committees, are likewise to be found in
the first article of the Constitution: ‘All legislative powers herein granted shall
be vested in a Congress of the United States .. .’; in addition, it is provided
that Congress shall have power ‘To make all laws which shall be necessary
and proper for carrying into execution the foregoing powers, and all other
powers vested by this Constitution in the Government of the United States, or
in any department or officer thereof.’

With an eye to immediate or future legislation, congressional investigating
committees have delved into problems of national significance such as corporate
combinations in restraint of trade, the concentration of economic power, and
the relations of labor and management.

As to the third function, that is, investigations of the executive departments
and government agencics, Congress ‘must learn the needs of the departments
in legislating . . .’ and assure itself ‘that the departments are conducted in
accordance with law and policy.”® When ‘Congress suspects,” says Dimock, ‘for
good and sufficient reason, that irregularities are taking place in 2 department,
it is its duty and privilege under the Constitution to investigate as a means to
“other action,””®

The Senate investigation which commenced in 1922 of the lease of naval oil
reserves to private operators is a case in peint, The Committee on Public Lands
under the direction of Senator Thomas J. Walsh, after months of study and
interrogation, brought to light an unsavory tale of corruption which involved
a former Secretary of the Interior, Albert B. Fall, and two oil operators, Harry
F. Sinclair and Edward L. Doheny. Fall was sentenced to a year in jail and
fined $ro0,000.

What are the end results of congressional investigations? McGeary in his
study of the investigatory power finds that a law may be epacted or an executive
official disciplined. He emphasizes, however, the fact that the results may be less
tangible, ‘An inquiry may,” he says, ‘. .. gather information which, although
it is not used at once, may serve as a partial basis for legisiation in later years.”*
Also, one purpose of public inquiries ‘is to mould public epinion . . . yet the
actual effect of an investigation in shaping opinion can only be surmised.®
Finally, declares McGeary, ‘one fruit of investigations is that they help to restrain
wrongdoing, both public and private.”®

McGRAIN v. DAUGHERTY
273 US. 135 (1927)

Appeal from the United States District Mz, Justicg Van Devanter delivered the
Court for the Southern District of opinion of the court.

Ohio. . . This is an appeal from the final order
2Thid, p. 28. 2 Ibid,
4 McGeary, M, Nelson, The Development of Congressional Inpestigative Power, New York, 1940,
p. Bs.

& Ibid. 8 Thid,
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in a proceeding in habeas corpus discharg-
ing a recusant witness held in custody
under process of attachment issued from
the United States Senate in the course of
an investigation which it was making of
the administration of the Department of
Justice. A full statement of the case is
necessary.

'The Department of Justice is one of the
great executive departments established by
congressional enactment and has charge,
among other things, of the initiation and
prosecution of all suits, civil and criminal,
which may be brought in the right and
name of the United States to compel
obedience or punish discbedience to its
laws, to recover property obtained from
it by unlawful or fraudulent means, or to
safeguard its rights in other respects; and
also of the assertion and protection of its
interests when it or its officers are sued by
others. The Attorney General is the head
of the department, and its functions are
all to be exercised under his supervision
and direction.

Harry M. Daugherty became the Attor-
ney General March 5, 1921, and held that
ofice until March 28, 1924, when he re-
signed. Late in that period various charges
of misfeasance and nonfeasance in the De-
partment of Justice after he became its
supervising head were brought to the at-
tention of the Senate by individual sena-
tors and made the basis of an insistent de-
mand that the department be investigated
to the end that the practices and defi-
ciencies which, according to the charges,
were operating to prevent or impair its
right administration might be definitely
ascertained and that appropriate and ef-
fective measures might be taken to remedy
or eliminate the evil, The Senate regarded
the charges as grave and requiring legisla-
tive attention and action. Accordingly it
formulated, passed, and invited the House
of Representatives to pass (and that body
did pass) two measures taking important
litigation then in immediare contempla-
tion out of the control of the Department
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of justice and placing the same in charge
of special counsel to be appointed by the
President; and also adopted a resolution
authorizing and directing a select commit-
tee of five senators—

‘to investigate circumstances and facts, and
report the same to the Senate, concerning
the alleged failure of Harry M. Daugherty,
Attorney General of the United States, to
prosecute properly violators of the Sher-
man Anti-trust Act and the Clayton Act
against monopolies and unlawful restraint
of trade; the alleged neglect and failure
of the said Harry M. Daugherty, Attorney
General of the United States, to arrest and
prosecute Albert B. Fall, Harry ¥, Sinclair,
E. L. Doheny, C. R. Forbes, and their co-
conspirators in defrauding the Govern-
ment, as well as the alleged neglect and
failure of the said Attorney General to
arrest and prosecute many others for viols-
tions of Federal statutes, and his alleged
failure to prosecute properly, efficientdy,
and promptly, and to defend, all manner
of civil and criminal actions wherein the
Government of the United States is in-
terested as a party plaintiff or defendant.
And said committee 1s further directed
to inquire into, investigate, and report to
the Senate the activities of the said Harry
M. Daugherty, Attorney General, and any
of his assistants in the Department of
Justice which would in any manner tend
to impair their efficiency or influence as
representatives of the Government of the
United States.’

The resolution alse authorized the com-
mittee to send for books and papers, to
subpoena witnesses, to administer oaths,
and to sit at such times and places as it
might deem advisable.

In the course of the investigation the
committee issued and caused to be duly
served on Mally 8. Daugherty—who was
a brother of Harry M. Daugherty and
president of the Midland National Bank
of Washington Court House, Ohio—a
subpoena commanding him to appear be-
fore the committee for the purpose of
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giving testimony bearing on the subject
under investigation, and to bring with
him the “deposit ledgers of the Midland
National Bank since November 1, 1920;
also note files and transcript of owners
of every safety vauly; also records of in
come drafts; also records of any individual
account or accounts showing withdrawals
of amounts of $25,000 or over during
above period.” The witness failed to ap-
pear.

A lictle later in the course of the investi-
gation the committee issued and caused
to be duly served on the same witness an-
other subpoena commanding him to ap-
pear before it for the purpose of giving
testimony relating to the subject uvnder
consideration—nothing being said in this
subpoena about bringing records, books,
or papers. The witness again failed to ap-
pear; and no excuse was offered by him
for either failure.

The committee then made a report to
the Senate stating that the subpoenas had
been issued, that according to the officer’s
returns—copies of which accompanied the
report—the witness was personally served;
and that he had failed and refused to ap-
pear. After a reading of the report, the
Senate adopted a resolution reciting these
facts and proceeding as follows:

‘Whereas the appearance and testimony
of the said M. S. Daugherty is material
and necessary in erder that the committee
may properly execute the functions im-
posed upon it and may obtain information
necessary as a basis for such legislative and
other action 25 the Senate may deem neces-
sary and proper: Therefore be it

‘Resolved, That the President of the
Senate pro tempore issue his warrant com-
manding the Sergeant at Arms or his
deputy to take into custody the body of
the said M. 8, Daugherty wherever found,
and to bring the said M. 5. Daugherty be-
fore the bar of the Senate, then and there
to answer such questions pertinent to the
matter under inquiry as the Senate may
order the President of the Senate pro tem-
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pore to propound; and to keep the said
M. S, Daugherty in custedy to await the
further order of the Senate.”

It will be observed from the terms of
the resolution that the warrant was to be
issued in furtherance of the effort to obtain
the personal testimony of the witness and,
like the second subpeoena, was not in-
tended to exact from him the production
of the various records, books, and papers
named in the first subpoena.

The warrant was Issued agreeably to
the resolution and was addressed simply
to the Sergeant ar Arms. That officer on
receiving the warrant indorsed thereon a
directien that it be esecuted by John J.
McGrain, already his deputy, and de-
livered it to him for execution.

The deputy, proceeding under the war-
rant, took the witness into custody at
Cincinnati, Ohio, with the purpose of
bringing him before the bar of the Senate
as commanded; whereupon the witness
petitioned the federal district court in Cin-
cinnati for a writ of Asbess corpus. The
writ was granted and the deputy made
due return setting forth the warrant and
the cause of the detention. After a hearing
the court held the attachment and deten-
tion unlawful and discharged the witness,
the decision being put on the ground that
the Senate in directing the investigation
and in ordering the atrachment exceeded
its powers under the Constitution, 299 F.
620. The deputy prayed and was allowed
a direct appeal to this Court under section
238 of the Judicial Code as then existing.

We have given the case earnest and
prolonged consideration because the prinei-
pal questions involved are of unusual im-
portance and delicacy. They are (a)}
whether the Senate—or the House of Rep-
resentatives, both being on the same plane
in this regard—has power, through its
own process, to compel a private indi-
vidual to appear before it or one of its
committees and give testimony needed to
enable it efficiently to exercise a legislative
function belonging to it under the Con-
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stitution, and (b) whether it sufficiently
appears that the process was being em-
ployed in this instance to obtain testimony
for that purpese. . .

In approaching the principal questions,
which remain te be considered, two ob-
servations are in order. One is that we
are not now concerned with the direction
in the first subpoena that the witness pro-
duce various records, books, and papers of
the Midland National Bank. That direc-
tion was not repeated in the second sub-
poena; and is not sought to be enforced
by the attachment. This was recognized
by the court below, 299 Fed. 623, and is
conceded by counsel for the appellant. The
other is that we are not now concerned
with the right of the Senate to propound
ot the duty of the witness to answer spe-
cific questions, for as yet no questions
have been propounded to him. He is as.
serting—and is standing on his assertion—
that the Senate is without power to inter-
rogate him, even if the questions pro-
pounded be pertinent and otherwise legiti-
mate——which for present purposes must
be assumed.

The first of the principal questions—
the one which the witness particularly
presses on our attention—is, as before
shown, whether the Senate—or the House
of Representatives, both being on the same
plane in this regard—has power, through
its own process, to compel a private in-
dividual to appear before it or one of its
committees and give testimony needed to
enable it efficiently to exercise a legisla-
tive function belonging to it under the
Constitutiosn.

The Constitution provides for a Con-
gress consisting of a Senate and House
of Representatives and invests it with ‘all
legislative powers” granted to the United
States, and with power ‘to make all laws
which shall be necessary and proper’ for
carrying into execution these powers and
‘all other powers’ vested by the Constitu-
tion in the Unired States or in any depart-
ment or officer thereof. Art. 1, secs. 1, 8.
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Other provisions show that, while bills can
become laws only aiter being considered
and passed by both houses of Congress,
each house is to be distinct from the other,
to have its own officers and rules, and to
exercise its legislative function independ-
ently. Art. 1, secs. 2, 3, 5, 7. But there
is no provision expressly investing either
house with power to make investigations
and exact testimony to the end that it
may cxercise its legislative function ad-
visedly and effectively. So the question
arises whether this power is so far inci-
dental to the legislative function as to be
implied.

In actual legistative practice power to se-
cure needed information by such means
has leng been treated as an attribute of the
power to legidlate. It was so regarded
in the Britdsh Parliament and in the
Ceolonial legislatures before the American
Revolution; and a like view has prevailed
and been carried into effect in both houses
of Congress and in most of the state legis-
latures.

This power was both asserted and ex-
erted by the House of Representatives in
1792, when it appointed a select commit-
tee ta inquire into the St. Clair expedirion
and authorized the committee to send for
necessary persons, papers and records, Mr,
Madison, who had taken an important
part in framing the Constitution only five
years before, and four of his associates in
that work, were members of the House
of Representatives at the time, and alf
voted for the inquiry. 3 Cong. Ann. 494.
Other exertions of the power by the House
of Representatives, as also by the Senate,
are shown in the citations already made.
Among those by the Senate, the inquiry
ordered in 1859 respecting the raid by
John Brown and his adherents on the
armory and arsenal of the United States
at Harper’s Ferry is of special significance.
The resolution directing the inguiry au-
thorized the committee to send for per-
sons and papers, to Inquire into the facts
pertaining to the raid and the means by
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which it was organized and supported,
and to report what legislation, if any, was
necessary to preserve the peace of the
country and protect the public property.
The resolution was briefly discussed and
adopted without opposition. Cong. Globe,
36th Cong., st Sess., pp. 141, 152. Later
on the committee reported that Thad-
deus Hyatt, although subpoenaed to ap-
pear as a witness, had refused to do so;
whereupon the Senate ordered that he be
attached and brought before it to answer
for his refusal. When he was brought in he
answered by challenging the power of the
Senate to direct the inquiry and exact testi-
mony to aid it in exercising its legislative
function. The question of power thus pre-
sented was thoroughly discussed by several
senators—Mr. Sumner of Massachuserts
1aking the lead in denying the power and
Mr. Fessenden of Maine in supporting it.
Sectional and party lines were put aside
and the question was debated and deter-
mined with special regard to principle and
precedent. The vote was taken on a resolu-
tion pronouncing the witness's answer in-
suficient and directing that he be com-
mitted until he should sigpify that he was
ready and willing to testify. The resolution
was adopted-~44 senators voting for it and
10 agzinst. Cong. Globe, 36 Cong., 1st
Sess., pp. r100-1T09, 3006-7. . .

The deliberate solution of the question
on that occasion has been accepted and fol-
lowed on other occasions by both houses
of Congress, and never has been rejected
or questioned by either,

The state courts quite generally have
held that the power to legislate carries
with it by necessary implication ample
authority to obtain infermation needed in
the rightful exercise of that power and to
employ compulsory process for the pur-
pose. . .

We have referred to the practice of the
two houses of Congress; and we now shalt
notice some significant congressional en-
actments. . . January 24, 1857, ¢ Ig, II
Stat. 155, it passed ‘An Act more ef-
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fectually to enforce the attendance of wit-
nesses on the sumnions of either house of
Congress, and to compel them to discover
testimony.” This act provided, first, that
any person summoned as a witness to give
testimony er produce papers in any matter
under inquiry before either house of Con-
gress, or any committee of either house,
who should wilfully make default, or, if
appearing, should refuse to answer any
question pertinent to the inquiry, should,
in addirion to the pains and penalties then
existing, be deemed guilty of a2 misde-
meanor and be subject to indictment and
punishment as there prescribed; and, sec-
ondly, that no person should be excused
from giving cvidence in such ar inquiry
on the ground that it might tend to in-
criminate or disgrace him, ner be held ta
answer criminally, or be subjected to any
penaley or forfeiture, for any fact or act as
to which he was required to testify, except-
ing that he might be subjected to prosecu-
tien for perjury commitred while so testi-
fying. January 24, 1862, ¢, 11, 72 Stat. 333,
Congress modified the immunity provi-
sion in particulars not material here. These
enactments are now embodied in §§ 1014
and 8sg of Revised Statutes. They show
very plainly that Congress intended
thereby (a2} to recognize the power of
either house to institute inguiries and ex-
act evidence touching subjects within its
jurisdiction and on which it was disposed
to act; {b) to recognize that such inquiries
may be conducted through commictees;
(¢} to subject defaulting and contuma-
cious witnesses to indictment and punish-
ment in the courts, and thereby to enable
either house to exert the power of inquiry
‘more effectually’; and (d) to open the
way for obtaining evidence in such an
inquiry, which otherwise could not be
obtained, by exempting witnesses required
to give evidence therein from criminal and
penal prosecutions in respect of matters
disclosed by their evidence.

Four decisions of this Court are cited
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and more or less relied on, and we now
tarn to them.

The first decision was in Anderson v.
Dunn, 6 Wheat. 204. The question there
was whether, under the Constitution, the
House of Representatives has power to
attach and punish a person other than a
member for contempt of its authority—in
fact, an attempt to bribe one of its mem-
bers. The Court regarded the power as
essential to the effective exertion of other
powers expressly granted, and therefore
as implied. The argument advanced to
the contrary was that as the Constitution
expressly grants to each house power to
punish ar expel its own members and says
nothing about punishing others, the impli-
cation or inference, if any, is that power to
punish one wheo is not a member is neither
given nor intended. The Court answered
this by saying:

{page 225) “There is not in the whole
of that admirable instrument, a grant of
powers which does not draw after it
others, not expressed, but vital to their
exercise; not substantive and independent,
indeed, but auxiliary and subordinate.’

(page 233) “This argument proves too
much; for its direct application would lead
to the annihilation of almest every power
of Congress. To enforce its Jaws upoen
any subject without the sanction of punish-
ment, is obviously impossible. Yet there
is an express grant of power to punish in
one class of cases and one only, and all the
punishing power exercised by Congress,
in any cases, except those which relate to
piracy and offenses against the laws of
nations, is derived from implication. Not
did the idea ever occur to any one, that the

- express grant in one class of cases re-
pefled the assumprion of the punishing
power in any other. The truth is, that the
exercise of the powers given over their
own members, was of soch a delicate
nature, that a constitutional provision be-
came necessary to assert or communicate
it. Constituted, 25 that body is, of the dele-
gates of confederated States, some such
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provision was necessary to guard against
their mutual jealousy, since every pro-
ceeding against a representative would
indirectly affect the honor or interests of
the state which sent him/

The next decisien was in Kibourn v,
Thompson, 103 U.S. 168. The question
there was whether the House of Repre-
sentatives had exceeded its power in direct-
ing one of its committees to make a par-
ticular investigation. The decision was that
it had. The principles announced and ap-
plied in the case are—that neither house of
Congress possesses a ‘general power of
making inguiry into the private affairs of
the citizen’; that the power actually pos-
sessed is limited to inquiries relating to
matters of which the particular house ‘has
jurisdiction” and in respect of which it
rightfully may take other action; that if
the inquiry relates to ‘a matter wherein
relief or redress could be had only by a
judicial proceeding’ It is not within the
range of this power, but must be left to
the courts, conformably to the constitu-
tional separation of governmental powers;
and that for the purpose of determining
the essential character of the inquiry re
course may be had to the resolution or
order under which it is made. The court
examined the resolution which was the
basis of the particular inquiry, and ascer-
tained thercfrom that the inquiry related
to a private real-estate pool or partnership
in the District of Columbia. Jay Cooke &
Co. had had an interest in the pool, but
had become bankrupts, and their estate
was in course of administration in a fed-
eral bankruptcy court in Pennsylvania.
The United States was one of their
creditors. The trustee in the bankruptey
proceeding had effected a setdement of
the bankrupts” interest in the pool, and of
course his action was subject to examina-
tion and approval or disapproval by the
hankruptcy court. Some of the creditors,
including the United States, were dissatis-
fied with the settlement. In these circum-
stances, disclosed in the preamble, the reso-
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tution directed the committee ‘to inquire
into the matter and history of said real-
estate pool and the character of said settle-
ment, with the amount of property in-
volved in which Jay Cooke & Co. were
interested, 2nd the amount paid or to be
paid in said setidement, with power to
send for persons and papers and report to
the House,” The Court pointed out that
the resolution contained no suggestion of
contemnplated legislation; that the matter
was one in respect to which no valid legis-
lation could be had; that the bankrupt’s
estate and the trustee’s settlement were still
pending in the bankruptey court; and that
the United States and other creditors were
free to press their claims in that proceed-
ing. And on these grounds the Court held
that in uwndertaking the investigation ‘the
House of Representatives not only ex-
ceeded the limit of its own autherity but
assumed a power which could only be
properly exercised by another branch of
the government, because it was in its na-
ture clearly judicial’

The case has been cited at times, and
is cited to us now, as strongly intimating,
if not holding, that neither house of
Congress has power to make inquiries and
exact evidence in aid of contemplated
legislation. ‘There are expressions in the
opinion which, separately considered,
might bear such an interpretation; but that
this was not intended is shown by the im-
mediately succeeding statement (p. 189)
thar “This latter proposition is one which
we do not propoese to decide in the present
case because we are able to decide the case
without passing upon the existence or non-
existence of such a power in aid of the
legislative function.

Next in order is In re Chapman, 166
U.8. 661. The inquiry there in question
was conducted nnder a resolution of the
Senate and relared to charges, published
in the press, that senators were yielding to
corrupt influences in considering a tariff
bill then before the Senate and were specu-
lating in stocks the value of which would
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be affected by pending amendments to the
bill. Chapman appeared before the com-
mittee in response to a subpoena, but re-
fused to answer questions pertinent to the
inquiry, and was indicted and convicted
under the act of 1857 for his refusal. The
Court sustained the constitutional validity
of the act of 1857, and, after referring to
the constitutional provision empowering
either house to punish its members for
disorderly behavior and by a vote of two-
thirds to cxpel a member, held that the
inquiry related to the integrity and fdelity
of senators in the discharge of their duties,
and therefore to a matter ‘within the range
of the constitutional powers of the Senate’
and in respect of which it could compel
witnesses to appear and testify. . .

The case is relied on here as fully sus-
taining the power of either house to con-
duct investigations and exact testimony
from witnesses for legislative purposes. In
the course of the opinion {p. 671) it Is
said that disclosures by witnesses may be
compelled constitutionally ‘to enable the
respective bodies to discharge their legit-
mate functions, and that it was te efect
this that the act of 1857 was passed’; and
alsa “We grant that Congress could not
divest itself or either of its houses of the
essential and inherent power to punish
for contempt, in cases to which the power
of either house properly extended; but, be-
cause Congress, by the act of 1857, sought
to aid each of the houses in the discharge
of its constitutional functions, it does not
follow that any delegation of the power
in each to punish for conternpt was in-
volved.” The terms ‘legiimate functions’
and ‘constitutional functions’ are broad
and might well be regarded as including
the legislative function, but as the case in
hand did not call for any expression re-
specting that function, it hardly can be
szid that these terms were purposely used
as including it.

The latest case is Marshall v. Gordon,
243 US. 521. The question there was
whether the House of Representatives ex-



120

ceeded its power in punishing, as for 2
contempt of its authority, a person—not
a member-~who had written, published,
and sent to the chairman of one of its
committees an ill-tempered and irritating
letter respecting the action and purposes
of the committee. Power to make inquiries
and obtain evidence by compulsory process
was not involved. The Court recognized
distinctly that the House of Representa-
tives has implied power to punish a per-
son not a member for contempt, as was
ruled in Anderson v, Dunn, supra, but
held that its action in this instance was
without constitutional justification. The
decision was put on the ground that the
letter, while offensive and vexatious, was
not calculated or likely to affect the House
in any of its proceedings or in the exercise
of any of its functions—in short, that the
act which was punished as a contempt
was not of such a character as to bring it
within the rule that an express power
draws after it others which are necessary
and appropriate to give effect to it.

While these cases are not decisive of
the question we are considering, they defi-
nitely settle two propositions which we
recognize as entirely sound and having a
bearing on its solution: One, that the two
houses of Congress, in their separate rela-
tions, possess not only sach powers as are
expressly granted to them by the Consti-
tution, but such auxiliary powers as are
necessary and appropriate to make the ex-
press powers effective; and, the other, that
neither house is invested with ‘general’
power to inquire into private affairs and
compel disclosures but only with such
limited power of inquiry as is shown to
exist when the rule of constitutional in-
terpretation  just stated is righdy ap-
plied. . .

With this review of the legislative prae-
tice, congressional enactments, and court
decisions, we proceed to a statement of
our coaclusions on the question.

We are of opinion that the power of
inquiry—with process to enforce it-is an
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essential and appropriate auxiliary to the
legislative function. . .

We are further of opinion that the pro-
visions of the Constitution are not of
doubtful meaning, but, as was held by this
Court in the cases we have reviewed, are
intended to be efectively exercised, and
therefore to carry with them such auxiliary
powers as are necessary and appropriate
to that end. While the power to exact In-
formation in aid of the legislative {unction
was not involved in those cases, the rule
of interpretation applied there is appli-
cable here. A legislative body cannat legis-
late wisely or effectively in the absence
of information respecting the conditions
which the legislation is intended to affect
or change; and where the legislative body
does not itself possess the requisite infor-
mation—which not infrequently is true—
recourse must be had to others who do
possess it. Experience has taught that mere
requests for such information often are
unavailing, and also that information
which is volunteered is not always ac
curate or complete; so some means of com-
pulsion are essential to obtain what is
needed. All this was true before and when
the Constitution was framed and adopted.
In that period the power of inquiry—with
enforcing process—was regarded and em-
ployed as a necessary and appropriate at-
tribute of the power to legistate—indeed,
was treated as inhering in ir. Thus there
is ample warrant for thinking, as we do,
that the constitutional provisions which
commit the legislative function to the two
houses are intended to include this at-
tribute to the end that the function may
be effectively exercised.

The contention is earnestly made on be-
half of the witness that this power of in-
quiry, if sustained, may be abusively and
appressively exerted. If this be so, it affords
ne ground for denying the power. The
same contention might be directed against
the power to legisiate and, of conrse,
would be unavailing. We must assume,
for present purposes, that neither house
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will be disposed to exert the power be-
yond its proper bounds, or without due
regard to the rights of witnesses. But if,
contrary to this assumption, controlling
limitarions or restrictions are disregarded,
the decisions in Kilbourn v. Thompson
and Marshall v. Gordon point to admis-
sible measures of relief. And it is 2 neces-
sary deduction from the decisions in Kil-
bourn v. Thompson and In re Chapman
that a witness rightfully may refuse to
answer where the bounds of the power
are exceeded or the questions are not perti-
nent to the matter under inquiry.

We come new to the question whether
it sufficiently appears that the purpose for
which the witness’ testimony was sought
was to cbtain information in aid of the
legislative function. The court below
answered the question in the negative and
put its decision largely on this ground, as
is shown by the following excerpts from
its opinton (209 Fed. 638, 639, 640):

‘It will be noted that in the second reso-
lution the Senate has expressly avowed
that the investigation is in aid of other
action than legislation. Yes purpose is to
“obtain information necessary as a basis for
such legistative and other action as the
Senate may deem necessary and proper.”
This indicates that the Senate is contem-
plating the taking of action other than
legislative, as the outcome of the investi-
gation, at least the possibility of so doing,
The extreme personal cast of the original
resolutions; the spirit of hostility towards
the then Attorney General which they
breathe; that it was not avewed that legis-
lative action was bad in view until after
the action of the Senate had been chal-
lenged; and that the avowal then was
coupled with an avowal that other action
was had in view—are calculated 1o create
the impression that the idea of legislative
action being in contemplation was an af-
terthought.

“That the Senate has in contemplation
the possibility of taking action other than
legislation as an outcame of the investiga-
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tion, as thus expressly avowed, wonld seem
of itself to invalidate the entire proceeding.
But, whether se or not, the Senate’s action
is invalid and absolutely void, in that, in
ordering and conducting the investigation,
it is exercising the judicial function, and
power to exercise that function, in such a
case as we have here, has not been con-
ferred upon it expressly or by {air implica-
tion. What it is proposing to do Is to
determine the guilt of the Attorney Gen-
eral of the shortcomings and wrongdoings
set forth in the resolutions. It s “to hear,
adjudge, and condemn.” In so doing it is
excreising the judicial function.

‘What the Senate is engaged in doing is
not investigating the Artorncy General’s
office; it is investigating the former Attor-
ney General. What it has done is we put
him on trial before it. In so deing it is
exercising the judicial function. This it has
no power to do.

We are of opinion that the court’s ruling
en this question was wrong, and that it
sufficiently appears, when the proceedings
are rightly interpreted, that the object of
the investigation and of the effort to secure
the witness’s testimony was to obtain in-
formation for legislative purposes.

It is quite true that the resolution direct-
ing the investigation does not in terms
avew that ir is intended to be in aid of
legislation; but it does show that the sub-
ject to be investigated was the administra-
tion of the Department of Justice—
whether 1ts functions were being properly
discharged or were being neglected or mis-
directed, and particularly whether the At-
torney General and his assistants were per-
forming or neglecting their duties in re-
spect of the institution and prosecution of
proceedings to punish crimes and enforce
appropriate remedies against the wrong-
doers—specific instances of alleged neglect
being recited. Plainly the subject was one
on which legislation could be had and
would be materially aided by the informa-
tion which the investigation was calculated
to elicit. This becomes manifest when it
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is reflected that the functions of the De-
partment of Justice, the powers and duties
of the Attorney General and the duties
of his assistants are all subject to regula-
tien by congressional legislation, and that
the department is maintained and its ac-
tivities are carried on under such appro-
priations as in the judgment of Congress
are needed from vear to year,

The only legitimate object the Senate
could have in ordering the investigation
was to aid it in legislating; and we think
the subject-matter was such that the pre-
sumption should be indulged that this was
the real object. An express avowal of the
object would have been better; but in view
of the particular subject-matter was not
indispensable. . .

The second resolution—the one direct
ing that the witness be attached—declares
that his testimony is sought with the pur
pose of chbtaining ‘information nccessary
as a basis for such legislative and other
action as the Senate may deem necessary
and proper.” This avowal of contemplared
legislation is in accord with what we think
is the right interpretation of the earlier
resolution directing the investigation. The
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suggested possibility of ‘other action’ if
deemed ‘necessary or proper’ is of course
open to criticism in that there is no other
action in the matter which would be
within the power of the Senate. But we do
not assent to the view that this indefinire
and untenable suggestion invalidates the
entire proceeding. The right view in our
opinion is that it takes nothing from the
lawful object avowed in the same resolu-
tion and rightly inferable from the earlier
one. It is not as if an inadmissible or un-
lawful object were affirmatively and defi-
nitely avowed.

We conclude that the investigation was
ordered for a legitimate object; that the
witness wrongfully refused to appear and
testify before the commistee and was law-
fully attached; that the Senate is entitled
to have him give testimony pertinent to
the inquiry, either at its bar or before the
committee; and that the district court
erred in discharging him from custedy
under the attachment. . .

Final order reversed.

Mr. Juerrce Stone did not participate
in the consideration or decision of the case.



