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The Suffrage

NOTE

In Smith v. Allwright, decided in 1944, the Court declared invalid the ‘white
primary,” which was one of several means introduced at varicus times, especially
in Southern states to keep Negroes from voting. Literacy tests and poll taxes
have proved an effective suffrage restriction on both white and Negro.' The
Constitution of Mississippi provides that the applicant for registration shall ‘be
able to read any section of the Constitution of this State; or he shall be able to
understand the same when read to him, or give a reasonable interpretation
thereof.” * This law is administered by election officials and the decision of ‘pass
or fail’ is open to wide discretion. This provision was held valid in Williams v.
Mississippi.® To restrict voting to those who are literate is within the power of
the state and subject to the state’s definition of literacy. It could not be shown
to the satisfaction of the Court that color played any part in the administration
of the Mississippi tests. Similar literacy tests are required in other states.

The ‘grandfather clauses’ were declared unconstitutional in Guinn v. United
States* The enactments varied, but the one which reached the Supreme Court
was the provision in the Oklahoma Censtitution which exempted applicants for
registration from the literacy test if they were descendants of any person who
was entitled to vote under any form of government or who resided in a foreign
land prior to t January 1866.° Under this law most white persons could be regis-
tered without the literacy test and by the use of the literacy test most Negroes could
be climinated. The Court held that this law was in intent directed toward ‘a
previous condition of servitude’ and thus, a violation of the Fifteenth Amend-
ment regardless of the fact that there was no specific mention of ‘race, color or
previous condition of servitude” A 1916 literacy law in Oklahoma omitted the
ancestral exemptions but provided that all persons registered in 1914 should
remain permanently on the rolls without taking the literacy test. This law was
held invalid in Lare v. Wilsor® since these persons were registered under an
unconstitutional law as determined by the Guinn case, Although these laws
were finally held invalid they were in effect for voting purposes for some time.
The ‘grandfather’ provision was used in Oklahoma from 1910 to 1914 and in
some other states for a longer period. The unconstitutional permanent registra-
tion feature was in effect in Oklahoma from 1916 to 1938,

1 Op soveral oceasions bills have been introduced into Congress to forbid the poll tax as a restriction
on voting. These measures have been debated widely in regard to the power of Congress so to restrict

state laws. %238 U5, 347 (1915).
2 Art, X, sec. 244. B Art. i, sec. 4a.
3 190 U8, 213 {123058). ¢ 307 115, 268 (1939).
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102 The Suffrage

The power of Congress to control the conduct of federal elections stems from
Article 1, sec. 4: “The times, places, and manner of holding elections for Senators
and Representatives shall be prescribed in each State by the legislature thereof;
but the Congress may at any time by law make or alter such regulations, except
as to the places of choosing Senators.” The Court in Ex parte Yarbrough ™ upheld
the conviction under federal statute of certain members of the Ku Klux Klan
for intimidation of Negroes in a Georgia election for Congressmen, The Court,
however, in Newberry v. United States ® held that Senator Truman H. Newberry
could not be convicted for spending more money in the primary campaign than
was authorized by the Federal Corrupt Practices Act. Mr. Newberry was charged
with spending some $195,000 in his 1918 campaign to defeat Henry Ford for
the Republican nomination for the United States Semate in Michigan, Four
justices including Justice McReynolds who wrote the official opinion claimed
that the constitutional provisions and hence this statute applied only to general
clections and not to primaries. Four justices dissented from this opinion and the
fifth justice who decided in favor of Newberry based his opinion on a different
consideration.®

Inspired by this decision the State of Texas instituted the principle of the
‘white primary.’ If the primary is not an election as was implied by the Newberry
case then the restrictions of the Fifteenth Amendment may not apply to the
primary elections. The first of these Texas statutes providing that no Negro
should participate in a Democratic party primary was held invalid in Niron v.
Herndon ™ as a violation of the ‘equal protection of the laws’ clause of the
Fourteenth Amendment. To exclude Negro citizens from participation in a
Democratic primary on the basis of race is considered to be an unreasonable
classification in state law. The Fifteenth Amendment was not considered.

After this decision Texas passed a statute delegating to the State Executive
Committee of the Democratic party power to set voting qualifications in the
party’s primary. Acting under this authority the Committee adopted a resolution
restricting participation to ‘white Democrats.” In Nixon v. Condon™ the Court
held this statute invalid on the ground that the Committee had by virtue of
the delegation become the representative of the state and bence subject to the
same constitutional limitations as the legistature®

After this decision the Texas Legislature repealed the statute in question but
at the same time retained many other regulations of the primary. The State
Demacratic Convention thereupon passed a resolution permitting only white
citizens to participate in party activities including the nomination of candidates.
The Supreme Court in Grovey v. Townsend ** upheld this regulation as the
valid right of any voluntary private association to determine its cwn member-

T1rg US. 63z (18840, 8256 U5, 232 {rg21}.

8 The United States Senate after lengthy debate seated Mr. Newberry, Later he resigned his position
because of the criticism his constituency reflected against the party in the clection of 1922, Congressional
Record, 67th Cong., 3d sess. (Nav, 21, 1922}, p. 15.

1293 U.S. 536 (r927). 12 5ee Note oo delegation, post, p. 132.
11286 US. 73 (1932)- 18 295 U.S. 45 (1935).
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ship. This restriction was held to be not state action but private action and
hence not subject to the Fourteenth Amendment. Since it was a primary and
not a general election, the Fifteenth Amendment was held not to apply.

In United States v. Classic'™ the Court faced directly the question of con-
gressional control over primary elections. Political observers have long recognized
that, especially in one-party states, a candidate’s election is guaranteed by his
success in the primary. If the provisions of the Federal Criminal Code on the
manner of holding elections are not to apply to the primary, then the voter
in many areas has been denied eflective participation in the choice of federal
officers. The primary election has become such an essential part of the whole
process of electing federal officers that it must be within the authority of Con-
gress to pass laws for the regulation of the primary as well as the general election
in order o uphold the constitutional rights of qualified voters to select repre-
sentatives in Congress.

The Supreme Court recognized this observation when Classic and others,
Commissioners of Elections in New Orleans were convicted under the United
States Criminal Code for wilfully altering and falsely counting ballots cast in
a Democratic Congressicnal primary election in Louistana in 1940.

In the following case, Dr. Smith, a Negro citizen of Texas, urged that this
decision provided a basis for a reconsideration of the principles laid down in
Grovey v. Townsend.

SMITH v. ALLWRIGHT
321 U.S. 649 (1944)

Mz, Josrice Ryep delivered the opinion 27, 1940, for the nomination of Demeo-
of the Court. cratic candidates for the United States
This writ of certiorari brings here for  Senate and House of Representatives, and
review a claim for damages in the sum Governor and other state officers. The
of $5,000 on the part of petitioner, a Negro  refusal is alleged to have been solely be-
citizen of the 48th precinct of Harris caunse of the race and color of the pro-
County, Texas, for the refusal of respond- posed voter.
ents, election and associate election judges The actions of respondents are said to
raspectively of that precinet, to give peti- violate §% 31 and 43 of Title 82 of the
tioner a ballot or to permit him to cast United States Code in that petitioner was
a ballot in the primary election of July deprived of rights secured by §§ 2 and 4

14 313 U8 299 (1941).

18 1.5.C, §31:

‘All cifizens of the United States who are otherwise qualified by law to vote at any election by the
people in any State, Territory, district, county, city, parish, township, schoel district, municipality, or
other territorial subdivision, shall be entitled and allawed to vote ar all such clections, without distine-
tion of race, color, or previous condition of servitude; any constinetion, law, customn, usage, or regulation
of any State or Territory, or by or under its authority, to the contrary notwithstanding.”

§ 43+ ‘Every person who, under color of any statwte, ordinance, regulation, custom, or usage, of any
State or Territory, subjects, or causes to be subjected, any citizen of the United States or other person
within the jurisdiction thereof to the deprivation of any righis, privileges, or immunities secured by
the Constitution and laws, shall be Liable to the party injured in an acton at law, suit In equity, or
other proper proceeding for redress.’
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of Article I? and the Fourteenth, Fif-
teenth and Seventeenth Amendments to
the United States Constitution.® The suit
was filed in the District Court of the
United States for the Seuthern District of
Texas, which had jurisdiction under Judi-
cial Code § 24, subsection 14.

The District Court denied the relief
sought and the Circuit Court of Appeals
quite properly affirmed its action on the
authority of Growey v. Townsend, 295
U.S. 45% We granted the petition for
certiorari to resolve a claimed inconsistency
between the decision in the Grovey case
and that of United States v. Classie, 313
U.S. 299. 319 U.5, 738,

The State of Texas by its Censtitution
and statutes provides that every person,
if certain other requirements are met
which are not here in issue, qualified by
residence in the district or county ‘shall be
deemed a qualified elector.” Constitution
of Texas, Article vi, § 2; Vernon’s Civil
Statutes {939 ed.), Article 2955. Primary
elections for United States Senators, Con-
gressmen and state officers are provided
for by Chapters T'welve and Thirteen of
the statutes. Under these chapters, the

2 Constitutien, Art. 1:
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Democratic party was required to hold the
primary which was the occasion of the
alleged wrong to petitioner. A summary
of the state statutes regulating primaries
appears in the footnote.® These nomina-
tions are to be made by the qualified
voters of the party. Art. 3101,

The Democratic party of Texas is held
by the Supreme Court of that State to be
a ‘voluntary association,’ Bell v. Hill, 123
Tex, 531, 534, protected by § 27 of the
Bill of Rights, Art. 1, Constitution of
Texas, from interference by the State ex-
cept that:

‘In the interest of fair methods and a
fair expression by their members of their
preferences in the selection of their nomi.
nees, the State may regulate such elections

by proper laws.” p. 545.

That court stated further:

‘Since the right to organize and main-
tain a political party is one guaranteed by
the Bill of Rights of this State, it neces-
sarily follows that every privilege essential
or reasonably appropriate to the exercise
of that right is likewise guaranteed,—in-
cluding, of ceurse, the privilege of deter-

‘Section 2. The House of Representmtives shall be composed of Members chosen every second Year
by the People of the several States, and the Electors in each State shall have the Qualifications requisite
for Electors of the most numerous Branch of the State Legislature.

‘Section 4. The Times, Places and Manner of holding Elections for Semators and Representatives,
shall be prescribed in each State by the Legislamre thereof; but the Congress may at any time by Law
make or alter such Regulations, except as to the Places of chusing Senators.”

3 Constitation:

Article x1v. ‘Section 1. All persons born or naturalized in the United States, and subject to the juris-
diction thereof, are citizens of the United States and of the State wherein they reside. No State shall
make or enforce any law which shall abridge the privileges or immunities of citizens of the United
States; mor shall any Stare deprive any person of life, liberty, or praperty, without due process of law;
nor deny to any person within its jurisdiction the equal protection of the laws.'

Artele xv, ‘Section 1. The right of citizens of the United States ta vote shall not be denied or
abridged by the United States or by any State on zccount of race, color, or previous coadition of
servitude.

‘Section 2. The Congress shall have power to enforce this article by appropriate legisiation.’

Article xvi1, ‘The Senate of the United States shall be composed of two Senators from each State,
elected by the people thereof, for six years; and each Senator shall have one vote. The electors in each
State shall have the qualifications requisite for electors of the mest numerous branch of the State
legislatures.

4 Smizh v. Allwright, 131 F. 2d 563.

5 Editars’ Note: In the Cowrts fcotnote more than fifty sections of the Texas Statutes are guoted
giving detailed regulations for the conduct of the primary,
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mining the policies of the party and its
membership. Without the privilege of de-
termining the policy of a political associa-
tion and Iits membership, the right to or-
ganize such an association would be a
mere mockery. We think these rights,—
that is, the right to determine the member-
ship of a political party and to determine
its policies, of necessity are to be exercised
by the state convention of such party, and
cannot, under any circumstances, be con-
ferred upon a state or governmental
agency. p. 546. . .

The Democratic party on May 24, 1932,
in a state convention adopted the fol-
lowing resolution, which has not since
been ‘amended, abrogated, annulled or
avoided”:

‘Be it resolved that all white citizens of
the State of Texas who are qualified te
vote under the Constitution and laws of
the State shall be eligible to membership
in the Democratic party and, as such, en-
titled to participate in its deliberations.’

It was by virtue of this resolution that the
respondents refused to permit the petl-
tioner to vote.

Texas is free to conduct her elections
and limit her electorate as she may deem
wise, save only as her action may be af-
fected by the prohibitions of the United
States Constitution or in conflict with
powers delegated to and exercised by the
National Government.® The Fourteenth
Amendment forbids a State from making
or enforcing any law which abridges the
privileges or immunities of citizens of the
United States and the Fifteenth Amend-
ment specifically interdicts any denial or
abridgement by the State of the right of
citizens to vote on account of color. Re-
spondents appeared in the District Court
and the Circuit Court of Appeals and
defended on the ground that the Demo-
cratic party of Texas is a voluntary or-
ganization with members banded together

6 Cf. Parker v. Brown, 317 U.S, 341, 355-60.
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for the purpose of selecting individuals of
the group representing the common politi-
cal beliefs as candidates in the general
election. As such a voluntary organization,
it was claimed, the Democrane party is
free to select its own membership and
limit to whites participation in the party
primary. Such action, the answer asserted,
does not violate the Fourteenth, Fifteenth
or Seventeenth Amendment as officers of
government cannot be chosen at primaries
and the Amendments are applicable only
to general elections where governmental
officers are actually elected. Primaries, it
is said, are political party affairs, handled
by party, not governmental, officers. No
appearance for respondents is made in
this Court. Arguments presented here by
the Attorney General of Texas and the
Chairman of the State Demacratic Execu-
tive Committee of Texas, as amicl curiae,
urged suhstantially the same grounds as
those advanced by the respondents.

The right of a Negro to vote in the
Texas primary has been considered here-
tofore by this Court. The first case was
Nixon v, Herndon, 273 U.8. 536. At that
time, 1924, the Texas statute, Art. 3092a,
afterwards numbered Art. 3107 {Rev.
Stat. 1925) declared ‘in no event shall a
Negro be eligible to participate in a Demo-
cratic Party primary election in the State
of Texas” Nixon was refused the right
toe vote in a Democratic primary and
brought a suit for damages against the
election officers under R. 8. §§ ro70 and
2004, the present §§ 43 and 31 of Title §,
U.S.C., respectively. It was urged 1o this
Court that the denial of the franchise to
Nixon violated his Constitutional rights
under the Fourteenth and Fifteenth
Amendments. Without consideration of
the Fifteenth, this Court held that the
action of Texas in denying the ballot to
Negroes by statute was in violation of the
equal protection clause of the Fourteenth
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Amendment and reversed the dismissal of
the suit,

The legislature of Texas reenacted the
article but gave the State Fxecutive Com-
mittee of a party the power to prescribe
the qualifications of its members for vot-
ing or other participation. This article re-
mains in the statutes. The State Executive
Committee of the Democratic party
adopted a resolution that white Demo-
crats and none other might participate in
the primaries of that party. Nizon was
refused again the privilege of voting in
a primary and again brought suit for
damages by virtue of § 31. Title 8, US.C.
This Court again reversed the dismissal
of the suit for the reason that the Com-
mittee action was deemed to be state
action and invalid as discriminatory un-
der the Fourteenth Amendment. The test
was said to be whether the Committee
operated as representative of the State in
the discharge of the State’s suthoriry.
Nixon v. Condon, 286 U.S, 73, The ques-
tion of the inherent power of a political
party in Texas “without restraint by any
law to determine its own membership’
was left open. 14, 84-5.

In Grovey v. Townsend, 205 US. 13,
this Court had before it another suit for
damages for the refusal in a primary of
a county clerk, a Texas officer with only
public functions to perform, to furnich
petitioner, a Negro, an absentee ballot.
The refusal was sclely on the ground of
race. This case differed from Nixen v.
Condon, supra, in that a state convention
of the Democratic party had passed the
resolution of May 24, 1932, hereinbefore
quoted. It was decided that the determina-
tion by the state convention of the mem-
bership of the Democratic party made a
significant change from a determination
by the Executive Committee. The former
was party action, voluntary in character.
The latter, as had been held in the Con-
don case, was action by authority of the
State. The managers of the primary elec-
tion were therefore declared not to be state

The Suffrage

officials in such sense that their action was
state action. A state convention of a party
was said not to be an organ of the State.
This Court went on to announce that to
deny a vote in a primary was a mere
refusal of party membership with which
‘the State need have mo concern,’ Joc, cit.,
at 55, while for a State to deny a vote in
a general election on the greund of race
or color viclated the Constitution. Con-
sequently, there was found no ground for
holding that the county clerk’s refusal of
2 ballot because of racial ineligibility for
party membership denied the petitioner
any right under the Fourteenth or Fif-
teenth Amendment.

Since Gravey v. Townsend and prior to
the present suit, no case from Texas in-
volving primary elections has been before
this Court, We did decide, however,
United States v. Classie, 313 US. 2599. We
there held that § 4 of Article 1 of the Con-
stitution authorized Congress to regulate
primary as well as general elections, 313
U.8. at 318, 317, ‘where the primary is
by law made an integral part of the elec-
tion machinery.’ 313 U.8. at 318. Conse-
quently, in the Classic case, we upheld the
applicability to frauds in a2 Louisiana
prmary of §§ 19 and 20 of the Criminal
Code. Thereby corrupt acts of election
officers were subjected to Congressional
sanctions because that body had power to
protect rights of federal suffrage secured
by the Constitution in primary as in gen-
eral elections. 313 US. at 323. This deci-
sion depended, too, on the determination
that under the Louisiana statutes the pri-
mary was a part of the precedure for
choeice of federal officials. By this decision
the doubt as to whether or not such pri-
maries were a part of ‘elections’ subject
to federal control, which had remmained
unanswered since Newderry v, United
States, 256 U.8. 232, was erased. The
Nizon Cases were decided under the equal
protection clause of the Fourteenth
Amendment without 2 determination of
the status of the primary as a part of the
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electoral process. The exclusion of Ne-
groes from the primaries by action of the
State was held invalid under that Amend-
ment. The fusing by the Classic case of
the primary and general elections into a
single instrumentality for choice of officers
has a definite bearing on the permnissi-
bility under the Constitution of excluding
Negroes from primaries. This is not to say
that the Classic case cuts directly into the
rationale of Grovey v. Townsend. This
latter case was not mentioned in the
opinion. Classic bears upon Grogey v.
Townsend not because exclusion of Ne-
groes from primaries is any more or less
state action by reason of the unitary char-
acter of the electoral process but because
the recognition of the place of the primary
in the electoral scheme makes clear that
state delegation to a party of the power
to fix the qualifications of primary elections
is delegation of a state function that may
make the party’s action the action of the
State. When Grovey v. Townsend was
written, the Court looked upon the denial
of a vote in a primary as a mere refusal
by a party of party membership. 295 U.S,
at 55. As the Louisiana statutes for holding
primaries are similar to those of Texas,
our ruling in Classic as to the unitary
character of the electoral process calls for
a reexamination as to whether or not the
exclusion of Negroes from a Texas party
primary was state action,

The statutes of Texas relating to pri-
maries and the resolution of the Deme-
cratic party of Texas extending the privi-
leges of membership to white citizens
only are the same in substance and effect
today as they were when Grovey v. Town-
send was decided by a unanimous Court.
The question as to whether the exclusion-
ary action of the party was the action of
the State persists as the determinative
factor. In again entering upen considera-
tion of the inference to be drawn as to
state action from a substantially similar
factual situation, it should be noted that
Grovey v. Townsend upheld exclusion of
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Negroes from primaries through the de-
nial of party membership by a party con-
vention. A few years before, this Court
refused approval of exclusion by the State
Executive Committee of the party. A dif-
ferent result was reached on the theory
that the Commiites action was state au-
thorized and the Convention action was
unfettered by statutory control. Such a
variation im the result from so slight a
change in form influences us to consider
anew the legal validity of the distinction
which has resulted in barring Negroes
from participating in the nominations of
candidates of the Democratic party in
Texas, Other precedents of this Court for-
bid the abridgement of the right to vote.
United States v, Reese, 92 U.S. 214, 217;
Neal v. Delaware, 103 US. 370, 388;
Guinn v. United States, 238 U.S. 347, 361;
Myers v, Anderson, 238 US. 368, 370;
Lane v. Wilson, 307 U.S. 268,

It may now be taken as a postulate that
the right to vote in such a primary for
the nomination of candidates withour dis-
crimination by the State, like the right
to vote in a general election, is a right
secured by the Constitution. United States
v, Classic, 313 U.S. at 314; Myers v. An-
derson, 238 U.S. 368; Ex parte Yarbrough,
110 U8B, 651, 663 ef seg. By the terms of
the Fifteenth Amendment that right may
not be abridged by any State on account
of race. Under our Constitudon the great
privilege of the ballot may not be denied
a man by the State because of his color.

We are thus brought te an examination
of the qualifications for Democratic pri-
mary electors in "Texas, to determine
whether state action or private action has
excluded Negroes from participation. De-
spite Texas’ decision that the exclusion is
produced by private or party action, Bell
v. Hill, supra, federal courts must for
themselves appraise the facts leading wo
that conclusion. It is only by the per
formance of this obligation that a final
and uniform interpretation can be given
to the Censtitution, the ‘supreme Law of
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the Land.'. . , Texas requires electors in
a primary to pay 2 poll tax. Every person
who does so pay and who has the qualifi-
cations of age and residence is an accept-
able voter for the primary. Art. 2955. As
appears above in the surumary of the
statutory provisions . . . Texas requires by
the law the election of the county officers
of a party. These compose the county ex-
ecutive committee. The county chairmen
so selected are members of the district ex-
ecutive committee and choose the chair-
man for the district. Precinct primary
election officers are named by the county
executive committee, Starutes provide for
the election by the voters of precinct dele-
gates to the county convention of a party
and the selection of delegates to the dis-
trict and state conventions by the county
convention. The state convention selects
the state executive committes, No conven-
tion may place in platform or resclution
any demand for specific legisladon with-
out endersement of such legislation by the
voters in a primary. Texas thus directs
the selection of all party officers.

Primary elections are conducted by the
party under state statutory authority. The
county exXecutive committee selects precinct
election officials and the county, district
Of state executive comrnittees, respectively,
canvass the returns, These party commit-
tees or the state convention certify the
party’s candidates to the apprepriate offi-
cers for inclusion on the official ballat for
the general election. No name which has
not been so certified may appear upon
the ballot for the general election as a
candidate of a political party. No other
name may be printed on the ballot which
has not been placed in nomipation by
qualified voters who must take oath that
they did not participate in a primary for
the selection of a candidate for the office
for which the nomination is made.

The state courts are given exclusive
original jurisdiction of contested elections
and of mandamus proceedings to compel
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party officers to perform their statutory
duties.

We think that this statutory system for
the selection of party nominees for in-
clusion on the general election ballot
makes the party which is required to fol-
low these legislative directions an agency
of the State in so far as it determines the
participants in a primary election. The
party takes its character as a state agency
from the duties imposed upon it by state
statutes; the duties do not become matters
of private law because they are performed
by a political party. The plan of the Texas
primary follows substandally that of
Louisiana, with the exception that in
Louisizna the State pays the cost of the
primary while Texas assesses the cost
against candidates. In aumerous instances,
the Texas statutes fix or limit the fees to
be charged. Whether paid directly by the
State or through state requirements, it is
state action which compels, When pri-
maries become a part of the machinery
for choosing officials, state and national,
as they have here, the same tests to deter-
mine the character of discrimination or
abridgement should be applied to the pri-
mary as are applied to the general election.
If the State requires a cerrain electoral
procedure, prescribes a general election
ballot made up of party nominees so
chosen and limits the choice of the elec-
torate in general elections for state offices,
practically speaking, to those whose names
appear on such 2 ballot, it endorses, adopts
and enforces the discrimination against
Negroes, practiced by a party entrusted by
Texas law with the determination of the
qualifications of participants in the pri-
mary. This is state action within the mean-
ing of the Fifreenth Amendment. Guinn
v. United States, 238 U.S. 347, 362.

The United States is a constitutional
democracy. Its organic law grants to all
citizens a right to participate in the choice
of clected cofficials without restriction by
any State because of race, This grant to
the people of the opportunity for choice
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”

is not to be nullified by a State through
casting its electoral process in a form
which permits a private organization to
practice racial discrimination in the elec-
tion. Constitutional rights would be of
little value if they could be thus indirectly
denied. Lane v. Wilson, 307 U.S. 268, 275.

The privilege of membership in a party
may be, as this Court said in Grovey v.
Townsend, 295 U.5. 45, 55, no concern of
a State. But when, as here, that privilege
is also the essential qualification for voting
in a primary to sclect nominees for a gen-
eral election, the State makes the action of
the party the action of the State. In reach-
ing this conclusion we are not unmindful
of the desirability of continuity of deai-
sion in constitutional questions. However,
when convinced of former error, this
Court has never felt constrained to follow
precedent. In  constitutional questions,
where correction depends upon amend-
ment and not upen legislative action this
Court throughout its history has freely ex-
ercised its power to reexamine the basis
of its constitutional decisions. This has
long been accepted practice, and this prac-
tice has continued to this day. This is par-
ticularly true when the decision believed
erroneous is the application of a constitu-
tional principle rather than an interpreta-
tion of the Constitution to extract the
principle itself.” Here we are applying,
contrary te the recent decision in Growey

v. Townsend, the well-established princi-.

ple of the Fifteenth Amendment, forbid-
ding the gbridgement by State of a citi-
zen'’s right to vote. Grovey v. Townsend
is overruled.

Judgment reversed.

Mr. Justice FrRANKFURTER concurs in
the result.

Mr. Justice Roserys:

In Mahnich v. Southern Steamskip Co.,
321 US. 95, 105, I have expressed my
views with respect to the present policy of
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the court freely to disregard and to over-
rule considered decisions and the rules
of law announced in them. This tendency,
it seems to me, indicates an intolerance
for what those whe have composed this
court in the past have conscientiously and
deliberately concluded, and involves an as-
sumption that knowledge and wisdom re-
side in us which was denied to our prede-
cessors. 1 shall not repeat what I there
said for I consider it fully applicable to
the instant decision, which but points the
moral anew.

A word should be said with respect to
the judicial history forming the back-
ground of Grovey v. Townsend, 295 US.
45, which is now overruled,

In 1923 Texas adopted a statute which
declared that no negro should be dligible
to participate in a Democratic primary
election in that State. A negro, 2 citizen
of the United States and of Texas, quali-
fied to vote, except for the provisions of
the statute, was denied the opportunity
to vote in a primary clection at which
candidates were to be chosen for the offices
of senator and representative in the Con-
gress of the United States. He brought
action against the judges of election in
a United States court for damages for
their refusal to accept his ballot, This
court unanimously reversed a judgment
dismissing the complaint and held that
the judges acted pursuant to state law
and that the State of Texas, by its statute,
had denied the voter the equal protection
secured by the Fourteenth Amendment.
Nixon v. Herndon, 273 U.S. 536 (1927).

In. 1927 the legislature of Texas repealed
the provision condemned by this court
and enacted that every political party in
the State might, through its Ezecutive
Committee, prescribe the qualifications of
its own mernbers and determine In its own
way whe should he qualified to vote or
participate in the party, except that neo
denial of participation could be decreed

T Cf. Dissent in Burner v, Coronado O & Gas Co., 285 U.8. 393 at 4x0.
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by reason of former political or other
affiliation. Thereupon the State Executive
Committee of the Democratic party in
Texas adopted a resolution that white
Democrats, and no other, should be al-
lowed to participate in the party’s pri-
maries.

A negro, whose primary ballot was
rejected pursuant to the resolution, sought
to recover damages from the judges who
had rejected it. The United States District
Court dismissed his action, and the Cir
cuit Court of Appeals affirmed; but this
court reversed the judgment and sustained
the right of action by a vore of 5 t0 4.
Nizon v. Condon, 286 U.S. 73 {1932).

The opinion was written with care. The
coutt refused to decide whether a political
party in Texas had inherent power to de-
termine its membership. The court said,
however: ‘Whatever inherent power a
state political party has to determine the
content of its membership resides in the
state convention,” and referred to the
statutes of Texas to demonstrate that the
State had left the Convention free to
formulate the party faith. Attention was
directed to the fact that the statute under
attack did not leave to the party conven-
tion the definition of party membership
but placed it in the party’s State Executive
Committee which could not, by any stretch
of reasoning, be held tw constitute the
party. The court held, therefore, that the
State Executive Committee acted solely by
virtue of the statutory mandate and as
delegate of state power, and again struck
down the discrimination against negre
voters as deriving force and virtue from
state action,—that is, frotn statute.

In 14932 the Democratic Convention of
Texas adopted a resolution that ‘all white
citizens of the State of Texas who are
qualified to vote under the Coastitution
and laws of the State shall be eligible to
membership in the Democratic party and

The Suffrage

as such entitled to participate in its de.
liberations.’

A mnegro voter qualified to vote in 2
primary election, except for the exclusion
worked by the resolution, demanded an
absentee ballot which he was entitled to
mail to the judges at a primary election
except for the resolution. The county clerk
refused to furnish him a ballot, He
brought an action for damages against
the clerk in a state court. That court,
which was the tribunal having final juris-
diction under the laws of Texas, dismissed
his complaint and he brought the case 1o
this court for review. After the fullest
consideration by the whole court® an
opinion Wwas Written representing  its
unanimous views and affirming the judg-
ment. Grovey v. Townsend, 295 US. 15
(1935)-

I believe it will not be gainsaid the case
received the attention and consideration
which the questions involved demanded
and the opinion represented the views of
al! the justices. It appears that those views
do not now commend themselves to the
court. I shall not restate them. They are
exposed in the opinion and must stand
or fall on their merits. Their soundness,
however, is not a matter which presently
concerns me.

The reason for my concern is that the
instant  decision, overruling that an-
nounced about nine vears ago, tends to
bring adjudications of this tribunal inro
the same class as a restricted railroad
ticket, good for this day and train oanly.
I have no assurance, 1n view of current
decisions, that the opinion announced to-
day may not shortly be repudiated and
overruled by justices who deem they have
new light on the subject. In the present
term the court has overruled three cases.

In the present case, as in Mahnich v.
Southern 8. 8. Co., supra, the court below
relied, as it was bound to, upon our pre-

€The Court was composed of Hughes, C. J., Van Devanter, McReynolds, Brandeis, Sutherland

Butler, Stone, Roberts and Cardozo, J. 1.
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vious decision. As that court points out,
the statutes of Texas have not been altered
since Growey v. Townsend was decided.
The same resolution is involved as was
drawn In question in Grovey v. Towmn-
send. Not a fact differentiates that case
from this except the names of the parties.

It is suggested that Grovey v. Townsend
was overruled sub silentio in United States
v. Classic, 313 U8, 209. If so, the situa-
tion s even worse than that exhibited by
the ontright repudiation of an earlier de-
cision, for it is the fact that, in the Classic
case, Grovey v. Tounsend was distin-
guished in brief and argument by the
Government without suggestion thar it
was wrongly decided, and was relied on
by the appelless, not as a controlling de-
cision, but by way of analogy. The case is
not mentioned in either of the opinions in
the Classic case. Again and again it is said
in the opinion of the court in that case
that the voter who was dented the right
to vote was a fully qualified voter. In
other words, there was no question of his
being 2 person entided under state law to
vote in the primary. The offense charged
was the fraudulent denial of his conceded
right by an election officer because of his
race. Here the question is altogether dif-
ferent., It is whether, in a Democratic
primary, he who tendered his vote was
a member of the Demoeratic party.

I do not stop to call atention to the

material differences between the primary
election laws of Louisiana under con-
sideration in the Classic case and those of
Texas which are here drawn in question.
These differences were spelled out in de-
il in the Government’s brief in the
Classic case and emphasized in its oral
argument. It is enocugh to say that the
Touisiana statutes required the primary to
be conducted by state officials and made
it a state election, whereas, under the
Texas statute, the primary is a party elee-
tion conducted at the expense of members
of the party and by officials chosen by the
party. If this court’s opinion in the Classic
case discloses its method of overruling
earlier decisions, I can only protest that,
in fairness, 1t should rather have adopted
the open and frank way of saying what
it was doing than, after the event, charac-
terize its past action as overruling Grovey
v. Townsend though those less sapient
never realized the fact.

It is regrerrable that in an era marked
by doubt and confusion, an era whose
greatest need is steadfastness of thought
and purpose, this court, which has been
looked to as exhibiting consistency in ad-
judication, and a steadiness which would
hold the balance even in the face of tem-
porary ebbs and flows of opinion, should
now itself hecome the breeder of fresh
doubt and confusion in the public mind
as to the stability of our institutions.



